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Council Communication 
 
 
 
 

 
 

To:    
 

Mayor and Village Council 

Through: 
 
From: 

Edward Koconis, AICP, Village Manager 
 
Greg Tindle, Wastewater Program Manager 
 

Date: 
 

May 1, 2012 

SUBJECT: 
 

DISCUSSION AND POSSIBLE ACTION REGARDING  THE  
AGREEMENT FOR WASTEWATER SERVICES WITH THE KEY 
LARGO WASTEWATER TREATMENT DISTRICT 

 
Background:  
The Village has been in discussions with the Key Largo Wastewater Treatment District (District) 
for several years regarding the District providing wastewater treatment services for the Village. 
As directed by the Village Council, the Request for Proposals (RFP) for a Design-Build-Operate-
Finance firm to implement the Village’s Wastewater Management Plan, included both a Key 
Largo treatment option and an on-island treatment option. After receiving and reviewing the 
proposals submitted in response to the RFP, the Village Council selected a preferred wastewater 
treatment option. 
 
On February 9, 2012, the Village Council selected Key Largo as the preferred wastewater 
treatment option and tasked Councilman Blackburn to represent the Village Council during 
negotiations with the District to finalize the Agreement for Wastewater Services (Agreement) 
with the District for the District to receive and treat the Village’s wastewater.  On February 21, 
2012, the District Board directed their staff to establish a schedule to complete the Agreement.  
During the Special Call Village Council Meeting on March 6, 2012, the Council approved a 
motion to place $1.5 million into escrow, which would be paid to the District immediately upon 
execution of the Agreement.  During the March 15, 2012 Special Call Village Council Meeting, 
Council approved a motion to purchase 1.1 million gallons per day (MGD) of treatment capacity 
in the District wastewater treatment plant for $11.1 million.  On April 10, 2012, the District 
Board discussed a revised draft of the Agreement.  That revised draft of the Agreement was 
provided to the Village on April 11, 2012 and was discussed at the Village Council Meeting on 
April 12, 2012.  Subsequent to that meeting, Village Staff and Village Attorneys reviewed the 
draft Agreement provided by the District and provided comments to the District Staff and 
District’s Attorney.  During their meeting on April 17, 2012, the District Board provided 
additional comments to the Agreement.  Those comments from the District Board and additional 
comments from the Village Staff and Village Attorneys were incorporated into an updated 
Agreement.  The attached Agreement was provided to the District board with some final changes 
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Although prior drafts of the Agreement did allow the Village the right to purchase additional 
capacity, the attached Agreement does not grant the Village the right to purchase additional 
capacity during the Term of the Agreement.  
 
The Village is obligated to pay the Capacity Allocation Charge in the event of early termination 
or breach of the Agreement prior to expiration of the Term. 
 
Plant Capacity Upgrades. 
There are two types of capital expenditures planned for the Plant; upgrades that are required to 
achieve the re-rated capacity of 3.45 MGD, and improvements required to complete the 
construction of the Plant.  The Agreement specifies that the Village will pay for 100% of the 
upgrades required to expand the capacity of the Plant from 2.3 MGD to 3.45 MGD. The 
Village’s share of these costs is estimated at $525,000.   These upgrades include an aeration 
blower (estimated cost $350,000) and expansion of the existing chlorine contact chamber 
(estimated cost $175,000). These upgrades, if required by the permitting agency, would be paid 
for by the Village upon completion of construction. The final determination of if and when these 
upgrades will be required would be established during the permitting and re-rating process of the 
Plant with regulatory agencies. 
 
The Agreement also identifies Plant modifications that are required to complete the construction 
of the Plant.  These modifications include a sludge handling facility and two (2) back-up shallow 
wells.  The cost for these modifications would be divided between the Village and the District on 
a proportionate share with the Village paying 32%.  Payment would be due 90 days after 
invoiced by the District once construction is complete. The Village’s share of these costs is 
estimated at $736,000.  Taking into consideration the needed upgrades to re-rate the Plant’s 
capacity (at an estimated cost of up to $525,000 (if required) and the modifications to complete 
the Plant’s overall construction (at an estimated cost of $736,000), the total Plant capacity capital 
costs for the Village would range between $10,912,000 and $11,437,000.  Furthermore, should 
additional capital improvements be required in the future that are not normal repair items, but 
required by new local, state, or federal requirements, the Village is required pay its proportionate 
share of these improvements. 
 
Rates and Charges. 
The Village would be billed by the District for wastewater treatment based on the actual costs to 
operate and maintain the Plant.   The initial rate would be $4.65 per thousand gallons and is 
subject to an adjustment, or True-Up, at the request of either party.  If requested, the first True-
Up would occur on or after December 31st of the fifth calendar year from the Effective Date, and 
every subsequent year thereafter.  
 
Insurance costs for the Plant would be billed to the Village separately based on the Village’s 
32% proportionate share of the actual cost. The Village is required to pay its annual 
proportionate share of the insurance within 90 days of receipt of the invoice.  
 
Annually, the Village is required to submit a five-year flow projection to the District for their 
review.  The first year of the projection is binding and used as the basis for a Minimum Charge 
payable by the Village for the following year.  The Minimum Charge would guarantee that the 
Village would pay the treatment cost of at least 25% of the projected flow.  Additionally, the 
District would develop and submit an annual five-year flow projection to the Village.  Because 
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The Operations Protocol further requires the Village to follow the District’s policies and 
procedures for making connections to and operating/maintaining its wastewater system.  
Minimizing the Village’s wastewater odor is also addressed in the document.  The District is 
currently performing pilot testing in their system to minimize odors in the collection/ 
transmission system instead of managing them at the Plant.  The results of the pilot testing are 
not expected until after the execution of this Agreement.  Exhibit “E” identifies two possible 
options for addressing odor; one focusing on the collection system and one focusing on the plant.  
The Village cost for either option is estimated at approximately $243,000.  The Agreement 
stipulates that the Village must implement odor control measures as directed by the District and 
further stipulates that the District must approve the Village’s odor control facility and that the 
facility must be constructed before flow is sent to the Plant. At this time the Village does not 
have a clear indication from the District as to what odor control measures or improvements 
would be required. Such odor control implementations would be required through a change order 
to the Village’s DBO contractor once defined and directed by the District. 
 
Once the Agreement is executed, the Village’s Owner’s Representative would provide the 
required documentation, reporting, and notification to the District during the Design/Build 
portion of the Village’s wastewater system.  The Owner’s Representative would also use the 
Operations Protocol as a guide to develop a Village-wide Utility Policy addressing all the 
requirements in the Agreement and Operations Protocol to ensure the Village maintains 
compliance.  The Operations Protocol may be modified by agreement between the Village 
Manager and the District Manager. 
 
Wastewater Quality Requirements and Surcharges.  
The Agreement includes wastewater quality requirements and performance parameters that the 
Village must adhere to or pay a surcharge to the wastewater rate.  These surcharges are 
summarized below: 
 
Excessive Inflow and Infiltration Surcharge. Excessive inflow and infiltration are of particular 
concerns to the District and the Village’s collection and transmission system is required to be 
designed and maintained to be minimize infiltration and water tight to the extent provided for in 
the Agreement.  The Agreement provides for an Excessive Inflow and Infiltration Surcharge to 
the Village should wastewater flows exceed 125% of the Capacity Allocation of 1.104 MGD 
AADF for more than 120 days in any rolling twelve (12) month period.  In the event that these 
flow parameters are exceeded by the Village, the District would not be required to accept the 
flow.  Additionally, the District would have the right to impose a surcharge to the Village for 
treating the flow over and above the 125% threshold, the right to control or limit the wastewater 
flows from the Village by installing structures or devices to regulate flow from the Village, could 
assess the Village for additional capacity, and could withhold certification or permit approvals 
for available capacity.  The Village is also required to take steps to cure or reduce the amount of 
flow sent to the District in excess of the flow parameters.  The Village Engineer has reviewed the 
DBO Firm’s methodology for establishing the Village’s flow projections and concurs with the 
approach.   
 
Salinity Surcharge.   The Village is required to limit the amount of salinity or saltwater into the 
system that would ultimately discharge into the District’s Plant.   The Agreement states that once 
salinity levels exceed 3.0 parts per thousand for more than 120 days in any rolling consecutive 
twelve (12) month period, the Village has 30 calendar days thereafter to remedy the problem.  If 
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Budget Impact: 
The total capital cost for capacity including the Capacity Allocation Charge and all Plant 
upgrades, modifications and estimated odor control costs ranges from $11,155,000 to 
$11,680,000.  The Capacity Allocation Charge of $10,176,000 would be due over a ten (10) year 
period, and payment for Plant upgrades and improvements and odor control would be due upon 
each project’s completion.  A payment of $1.5 million would be due upon execution of the 
Agreement; of this initial payment $1,017,600 would go toward the Capacity Allocation Charge, 
and $482,400 toward the plant upgrades. There is no penalty for prepayment of the Capacity 
Allocation Charge.   
 
Staff Impact: 
Village Staff and consultants would work with the District to implement the Agreement. 
 
Recommendation: 
It is recommended that the Village Council discuss and either approve the attached Agreement as 
presented or approve the Agreement as modified by Council. This Agreement represents more 
than a four million dollar capital expenditure and as such requires a super majority for approval. 
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which upgrades or improvements are estimated and set forth in the Agreement;  

WHEREAS, the Agreement and the purchase of the Capacity Allocation and payment of 

the Plant Capacity Upgrades constitute a “capital improvement” pursuant to Section 2-327(h) of 

the Village’s Code of Ordinances requiring approval by an affirmative vote of four (4) or more 

councilmembers, and shall be identified as a capital improvement program in the annual budget 

and in the Capital Improvements Plan; and     

WHEREAS, the Village Council finds that the approval of the Agreement attached 

hereto between the District and the Village is in the best interest of the Village and eliminates the 

need for wastewater treatment plants within the Village. 

NOW, THEREFORE, BE IT RESOLVED BY THE VILLAGE COUNCIL OF 

ISLAMORADA, VILLAGE OF ISLANDS, FLORIDA, AS FOLLOWS:  

Section 1. Recitals. The above recitals are true and correct and incorporated 

into this Resolution by this reference. 

Section 2. Approval of Agreement and Capital Improvement. The 

Agreement between the District and the Village to provide wastewater treatment, a copy of 

which is attached as Exhibit “A,” together with such non-material changes as may be acceptable 

to the Village Manager and approved as to form and legality by the Village Attorney, is 

approved.  Pursuant to Section 2-327(h) of the Village’s Code of Ordinances, the Agreement and 

the expenditures required therein are hereby approved as a Capital Improvement.  

 Section 3. Authorization of Village Officials. The Village Manager and/or his 

designee and the Village Attorney are authorized to take all actions necessary to implement the 

terms and conditions of the Agreement. 

 Section 4. Authorization of Fund Expenditure. Notwithstanding the limitations 
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___________________________________ 
VILLAGE CLERK 
 
 
APPROVED AS TO FORM AND LEGALITY FOR THE 
USE AND BENEFIT OF ISLAMORADA, VILLAGE OF ISLANDS: 
 
 
___________________________________ 
VILLAGE ATTORNEY 
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WHEREAS, subject to the terms of this Agreement, District desires to provide 
Wastewater Services to the Service Area located within the Village, and Customer 
desires to accept the Wastewater Services provided by District; and   

WHEREAS, District and Customer covenant and agree that they have the power 
and authority to enter into this Agreement. 

NOW, THEREFORE, in consideration of the mutual covenants of the Parties set 
forth in this Agreement, and other valuable consideration, the sufficiency and receipt of 
which is acknowledged by the Parties, the Parties hereby agree as follows: 

 

1. DEFINITIONS. 

As used in this Agreement, the following terms shall have the meaning set forth 
herein: 

(a) “Agreement” means this Agreement for Wastewater Services and 
any amendments or supplements hereto. 

(b) “AADF” means annual average daily flow. 

(c) “Capacity Allocation” means the Wastewater treatment and 
disposal capacity for 1.104 million gallons  (“MG”) annual average daily flow 
(“AADF”) that the District agrees is and shall be available at the RTP throughout 
the Term of this Agreement for treatment and disposal of Wastewater within all of 
the Customer’s Service Area located in the Village.  

(d) “Capacity Allocation Charge” means that amount charged for 
Capacity Allocation as measured by AADF, expressed in MG to Customer.  

(e) “Customer” means Islamorada, Village of Islands, Florida, a Florida 
municipal corporation, located in Monroe County, Florida. 

(f) “Customer’s Proportionate Share” or “Proportionate Share” means 
Customer’s proportionate share or percentage interest in the RTP based on its 
Capacity Allocation.  For purposes of this Agreement, Customer’s Proportionate 
Share shall be 32% or 1.104 MG AADF out of a total RTP capacity of 3.45 MG 
AADF, unless amended in the future.  

(g) “Customer System” means the Wastewater collection and 
transmission systems owned by the Customer up to the Point of Connection. 

(h) “Customer System Meter” means a meter and appurtenant 
equipment that is installed, operated, maintained and repaired by the Customer 
located on the Customer’s System immediately prior to the Point of Connection 
as shown in Exhibit “D”.     

(i) “District” means the Key Largo Wastewater Treatment District, an 
independent special district in Monroe County, Florida.  

(j) “District’s Collection System” means only the collection system of 
the District for its customers. 

(k) “District Meters” means the four (4) meters and appurtenant 
equipment that are installed, operated, maintained and repaired by District in 
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herein. 

(z) “Wastewater” means sewage or effluent of any nature or originating 
from any source. 

 

2. RECITALS. 

The recitals set forth above are true and correct and are hereby incorporated in 
this Agreement.  

 

3. EXHIBITS. 

The following exhibits are attached to this Agreement and incorporated herein by 
reference.  

 Exhibit “A” - Village Service Area Map  

 Exhibit “B” - District Policies 

 Exhibit “C” - Point of Connection    

 Exhibit “D” - Total RTP Flow Meter, District Meters and Customer System 
Meter Locations   

 Exhibit “E” - Estimated Plant Capacity Upgrades and Costs  

 Exhibit “F” - Operations Protocol 

 Exhibit “G” - True-Up Provision 

 Exhibit “H” - Capacity Allocation Charge – Amortization Schedule 

 Exhibit “I”  - Customer’s Five Year Projected Annual Wastewater Flows   

 

4. SERVICE. 

(a) District agrees to provide and Customer agrees to pay for 
Wastewater Services for Customer’s Service Area during the Term of this 
Agreement and in accordance with the terms and conditions set forth herein. 

(b) District agrees to provide Capacity Allocation for the treatment and 
disposal of Wastewater from Customer up to a maximum AADF of 1.104 million 
gallons, in accordance with the terms of this Agreement and the standards of 
applicable laws, rules, regulations and District Policies. The District shall have all 
right and power by suit or other such proceeding at law or in equity to enforce the 
limitation of its obligation of Capacity Allocation and to prohibit Customer or its 
employees or contractors from flowing Wastewater into the System that exceeds 
the amount of Capacity Allocation in violation of this Agreement.                    

(c) The District shall operate and maintain the System in accordance 
with applicable law and lawful rules of all regulatory agencies having jurisdiction, 
including the EPA and FDEP, and District Policies.  

(d) The District agrees that it will apply the same quality standards 
adopted by District Policies for Wastewater received from its customers within 
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(b) The Customer shall install, operate, maintain and replace the 
Customer System Meter to be located immediately adjacent to the Point of 
Connection at the location shown in Exhibit “D” to measure the flow of 
Wastewater from the Customer’s System into the District’s System. On or before 
the fifth (5) day of each calendar month, the Customer shall report the figures 
from the Customer System Meter indicating the actual flows of the Customer into 
the RTP for the preceding month to the District.  District shall compare the 
reported flows based on readings from the District Meters, the Total Flow Meter, 
and the Customer System Meter as part of routine operation. 

(c) District shall inspect and calibrate the Total RTP Flow Meter for 
accuracy at least once each year or as required by FDEP, whichever is more 
frequent.  No later than January 31st of each year, District shall calibrate the Total 
RTP Flow Meter and provide the results of the certified calibration to Customer in 
writing.  District shall provide a report of the inspection findings to Customer 
within thirty (30) days of the completion of such inspection.  The District shall 
bear the cost of inspection of the Total RTP Flow Meter.  The term "inspected" 
as used in this provision shall mean an inspection by personnel certified by the 
manufacturer of the Total RTP Flow Meter to test and calibrate the accuracy of 
the Total RTP Flow Meter. The metering equipment shall record Total RTP Flow 
from the District and Customer with an error tolerance not to exceed ± five 
percent (5%) of the full scale reading, suitable for billing purposes. 

(d) District shall read the Customer System Meter for billing purposes 
each month.   

(e) Customer shall inspect and calibrate the Customer System Meter 
for accuracy at least once each year or as required by FDEP whichever is more 
frequent.  No later than January 31st of each year, Customer shall calibrate the 
Customer System Meter and provide the results of the certified calibration to 
District in writing.  Customer shall provide a report of the inspection findings to 
District within thirty (30) days of the completion of such inspection.  Customer 
shall bear the cost of inspection of the Customer System Meter.  The term 
"inspected" as used in this provision shall mean an inspection by personnel 
certified by the manufacturer of the Customer System Meter to test and calibrate 
the accuracy of the Customer System Meter. The Customer System Meter shall 
be calibrated to record flow from the Customer with an error tolerance not to 
exceed ± five percent (5%) of the full scale reading. 

(f) If the Customer System Meter is found to be in error exceeding ± 
five percent (5%) of true accuracy, it shall be re-calibrated in accordance with the 
manufacturer’s recommended standards, at Customer’s expense.  The Parties 
shall then review the monthly Wastewater service bills since the last inspection or 
calibration of the Customer Service Meter to attempt to identify when the error 
rate began to exceed ± five percent (5%).  In conducting their review, the Parties 
shall consider relevant historical Wastewater flow data from previous years, 
seasonal and unseasonable weather conditions, significant events impacting 
Customer’s collection system (e.g., malfunctions, repairs and improvements), 
significant construction and development activities, as well as any other matters 
which may account for material changes in the amount of Wastewater collected 
by Customer.  If the Parties are unable to establish, to a reasonable degree of 
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subject to the terms, covenants and conditions set forth in this Agreement. 

(b) The Customer agrees and warrants that the Customer System and 
Wastewater facilities shall be operated and maintained in accordance with the 
requirements of all applicable local, state and federal laws, rules, regulations and 
permit conditions.  The operation and maintenance of the Customer’s System 
and all Wastewater facilities on the Customer’s side of the Point of Connection 
shall be the sole responsibility of the Customer.  The Customer shall adopt and 
enforce all regulations as are necessary to assure compliance with the District’s 
pretreatment requirements, FDEP’s discharge standards and EPA’s discharge 
standards.  The Customer shall also comply with the Operations Protocol 
required by Section 7 and attached to this Agreement as Exhibit “F.”  

(c) The Customer, at its sole cost and expense, shall operate and 
maintain in a diligent manner the Customer System, including Customer 
structures, force mains, pumps, Customer System Meter, equipment and other 
facilities required for the collection and transmission of Wastewater to the Point 
of Connection. 

(d)   The District reserves the right to inspect the Customer’s System at 
no cost to the Customer to ascertain that Customer’s System is being properly 
maintained.  These inspections shall be made upon three (3) days advance 
written notice delivered to Customer and at reasonable times and in such a 
manner as to least disturb the normal operation of the Customer System.  The 
Customer hereby agrees to pursue and maintain diligent efforts on a regular and 
timely basis to reduce infiltration and inflow and to comply with all applicable 
local, state and federal ordinances, laws and regulations regarding infiltration and 
inflow correction or reduction as now are in effect or as enacted in the future by 
applicable regulatory authorities.  

(e)  The Customer recognizes that the District’s standards for 
Wastewater Services may be subject to future modifications as a result of 
changes in applicable local, state and federal laws and regulations.  Accordingly, 
the Customer agrees that it will abide by and be bound by all present and future 
applicable local, state and federal laws, standards, rules, regulations, permit 
conditions and other requirements imposed by appropriate regulatory authorities 
related to Wastewater Services. 

(f) The Wastewater discharged into the Customer’s System shall 
conform to the requirements of all applicable local, state and federal regulatory 
agencies and the District’s requirements herein.    

(g) The Customer agrees that if any Wastewater is discharged by the 
Customer into the District’s System that is prohibited by this Agreement or that 
contains substances or possess characteristics contrary to the requirements of 
District’s Policies or in violation of any applicable local, state or federal law or 
regulation regarding Wastewater, the District shall give thirty (30) days written 
notice to the Customer’s Village Manager or his designee to discontinue such 
harmful operation or practice.  Should Customer fail to commence correction or if 
the Customer timely commences correction but does not correct the harmful 
condition within one hundred twenty (120) days of such written notice, the District 
may, in its sole discretion: 
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Wastewater to meet acceptable effluent standards as set forth in the District 
Policies. The delivery of Wastewater from the Customer’s System to the District 
System shall be regulated and shall conform to the prohibitions and limitations 
established in the District Policies. 

  

(k) The RTP is designed to treat influent meeting the requirements set 
forth in Exhibit “F”.  Customer’s System shall be designed and operated to 
deliver Wastewater with substantially similar characteristics. 

9. DISTRICT’S WASTEWATER QUALITY REQUIREMENTS. 

(a) District agrees and warrants that its System and Wastewater facilities 
shall be permitted, operated and maintained in compliance with the requirements 
of all applicable local, state and federal laws, rules, regulations and permit 
conditions for Wastewater Services, including treatment and disposal, as are now 
in effect and as may be amended or changed in the future. The permitting, 
operation, repair and maintenance of the District’s System and all Wastewater 
facilities on the District’s side of the Point of Connection shall be the sole 
responsibility of the District.  The District shall comply with FDEP’S discharge 
standards and the EPA’s discharge standards. The District shall also comply with 
the Operations Protocol required by Section 7 and to be attached to this 
Agreement as Exhibit “F.”  

(b) The District, at its sole cost and expense, shall operate and 
maintain in a diligent manner the System and all Wastewater Facilities on the 
District’s side of the Point of Connection, including the RTP, District structures, 
force mains, pumps, Total RTP Flow Meter, equipment and other facilities 
required for the collection, transmission, treatment and disposal of Customer’s 
Wastewater from the Point of Connection. 

(c)   The Customer reserves the right to inspect the System at no cost to 
the District to ascertain that the System is being properly operated and 
maintained.  These inspections shall be made upon three (3) days advance 
written notice delivered to District and at reasonable times and in such a manner 
as to least disturb the normal operation of the System.   

  

10. WASTEWATER FLOWS.  

(a) In order for the District to adequately plan for future treatment and 
disposal demands, the Customer shall submit to the District the Customer’s 
projected annual Wastewater flow demands for each calendar year for the next 
five (5) years.  Customer’s Five Year Projected Annual Wastewater Flows for 
2012 is attached and incorporated herein as Exhibit “I”.  The Customer’s Five 
Year Projected Annual Wastewater Flows shall be updated annually on or before 
June 1 of each year during the term of this Agreement.  The Customer agrees 
that its projected Wastewater flow demands for the first projected calendar year 
of the five (5) year projections shall be utilized for calculating the Minimum 
Charge as set forth in section 11 herein below, and that subsequent yearly flow 
projections for years two (2) through five (5) of the projections shall not be 
binding on the Customer but shall serve as estimates or projections of 
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amount of its Wastewater flow to below or at its Capacity Allocation within a total 
of one-hundred and twenty (120) days from the beginning of such excess flows, 
the District may take such actions as necessary  at the Customer’s expense, to 
control or limit Wastewater flows from the Customer to its Capacity Allocation, 
including but not limited to, charging the surcharge for excess flows pursuant to 
paragraph 13.(a) v. below and installing structures and mechanical devices to 
regulate the Wastewater flow from the Customer or in the District’s sole 
discretion, assess the Customer for additional capacity to provide for treatment of 
the Customer’s Wastewater flows.  Further, if the excess flows described herein 
continue beyond the one-hundred and twenty (120) day period, and no additional 
capacity is allocated by written agreement by the Parties, the District shall not 
attest or certify to regulatory agencies that adequate wastewater treatment is 
available for the Customer. Nothing in this section shall be construed to waive or 
rescind any rights of the District shall have pursuant to section 4.(b), regarding 
the limitation of the District’s obligation to provide treatment and disposal only up 
to the amount of the Capacity Allocation. 

(f) In the event that the performance of this Agreement by either Party 
is prevented or interrupted in consequence by  Force Majeure  or Inevitable 
Accident (as said terms are defined in section 28 hereinafter),  governmental 
restrictions upon the use of or availability of Wastewater treatment plant 
capacities,  unforeseeable failure or breakdown of pumping transmission or other 
facilities, any and all governmental rules or acts or orders or restrictions or 
regulations or requirements, acts or actions of any government or public or 
governmental authority or commission or board or agency or agent or official or 
officer, the enactment of any statute or ordinance or resolution or regulation or 
rule or ruling or order, order of decree or judgment or restraining order of 
injunction of any court, said Party shall not be liable for such non-performance.  
Each Party agrees to promptly notify the other Party of any such event that would 
prevent it from performing its obligations pursuant to this Agreement.  Each Party 
shall provide the other with a contact name and phone number for 24-hour 
availability in the event of an emergency in accordance with Section 29 below. 

(g) District reserves the right, in accordance with the Emergency Plan 
within the Operations Protocol attached hereto as Exhibit “F”, to temporarily 
restrict or otherwise limit the amount of Wastewater flow received from the 
Customer during periods of emergencies or storms as necessary for the efficient 
and effective operation of the RTP.  In the event of an emergency event requiring 
the District to temporarily restrict or limit Customer Wastewater flows, District 
agrees to promptly notify Customer of any such emergency event that would 
require it to restrict or otherwise limit its ability to receive and treat Wastewater 
from Customer in accordance with the emergency notice provisions set forth in 
Section 29, below.  In the event of any emergency reduction in the ability to treat 
Wastewater, both the District and the Customer shall reduce water use 
proportionately. 

(h) The District is not required to accept Wastewater flow from the 
Customer if prohibited by any applicable federal, state, regional or local statute, 
rule, ordinance, law, administrative order or judicial decree or in violation of 
applicable permits.   
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year’s rate and shall not be applied retroactively.  

iii. High Strength Waste Surcharge.  The surcharge will be 
calculated according to the following formula provided in Section 9.04 of 
the District Policies provided in Exhibit “B”:  Qmonth x BOD/375.  The 
surcharge will be charged for each day that Customer’s Wastewater flow 
is in excess of the standard above. 

iv. Salinity Surcharge.  This component shall be computed and 
measured as follows:  The surcharge will be assessed as a multiplier 
applied to the Flow Charge after thirty (30) days in a rolling twelve (12) 
consecutive month period that the salinity exceeds 4.0 parts per thousand 
at any time during that day to be measured at a point just upstream of the 
Point of Connection prior to discharge into the System. The multiplier will 
be calculated according to the formula:   

Multiplier = (1+(NS/35))3  where NS is the peak diurnal salinity 
measured in parts per thousand. 

v. Excessive Inflow and Infiltration Surcharge.  This component 
shall be computed as follows:  The surcharge will be calculated as a 
multiplier applied to the Flow Charge for each day that the diurnal flow 
exceeds 1.38 million gallons and assessed as specified in paragraph 
10.(e) above.  The multiplier will be calculated according to the formula: 
Multiplier = (QDaily/1.38)2 where QDaily is the measured total flow for each 
day beyond the one hundred and twenty (120) day limit within a rolling 
twelve (12) consecutive month time period that the flow exceeds 1.38 
MGD.   The multiplier will be applied to that flow that exceeds the allowed 
maximum of 1.38 MGD. 

vi. Insurance Surcharge.  This component shall be the 
Customer’s Proportionate Share of the District’s cost to insure the RTP 
based on Customer’s Capacity Allocation assessed on an annual basis.  
District shall submit an annual invoice to Customer evidencing the annual 
cost to insure the RTP, and Customer shall pay its Proportionate Share 
within sixty (60) days of submittal of said invoice.    

 (b) Mandated Improvements.  For improvements that are not the result 
of normal repair or renovation, and constitute future changes to the RTP as 
required for compliance with new state or federal Wastewater treatment 
requirements, the District shall provide written notification to  Customer of the 
required improvement within fifteen (15) days of District’s receipt of notification 
from the regulatory authority or from the date District first receives knowledge of 
the required improvement, and schedule a meeting to advise and explain to the 
Customer the need for the improvement.  Not less than ninety (90) days after the 
Customer and District meeting, if the District determines that the proposed 
improvement is necessary to comply with new local, state or federal Wastewater 
treatment regulatory requirements, the District may commence work on the final 
design of the improvement and invoice the Customer for work performed and 
completed for Customer’s Proportionate Share in accordance with its Capacity 
Allocation.  The invoice from the District shall provide supporting documentation 
substantiating the cost charged to the Customer. Customer shall pay these 
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meeting to resolve the disputed invoice.  If agreement is reached, it shall be 
recorded in written form on the same day as the meeting and if necessary, an 
adjusted invoice shall be issued by the District within five (5) days of the meeting 
date. If the dispute is not resolved at meeting described above, the full amount of 
the invoice shall be due and owing within the thirty (30) days from the date of 
receipt of said invoice. After the dispute process above is concluded, the Parties 
may proceed with any other dispute resolution or legal remedy available under 
this Agreement and applicable law.  Any failure of the Customer to timely pay any 
invoice under this Agreement is a breach of this Agreement. 

 (b) Except as provided in this Agreement, the use and amount of the 
Customer’s Capacity Allocation may not be reduced by the District during the 
Term of this Agreement.  In the event of non-payment of any amount due and 
owing hereunder, upon thirty (30) days written notice, the District may, in its 
capacity as RTP operator, discontinue approving permit applications or withhold 
certification or approval of wastewater capacity allowing the Customer and 
applicants within the Customer’s service area to connect to or transmit additional 
wastewater to the RTP until the Customer cures such non-payment in full, 
together with all applicable interest.  The remedies in this section are non-
exclusive.  The District reserves, without limitation, all rights and remedies 
available to it under law or in equity to obtain payment of amounts due.  

 (c) The Customer shall and does hereby covenant to set Wastewater 
rates for its respective customers at a level sufficient to pay all monies due to the 
District under this Agreement.  The Parties intend to pay for and support the 
obligations in this Agreement through monthly customer billing revenues.  Each 
Party shall have the right to seek any other means of financing available to it, 
including, but not limited to, bonds, grants, other assistance funds from federal or 
state sources, and private financing.  

  

15. PURCHASE OF CAPACITY ALLOCATION. 

 (a) In order to offset the capital costs incurred, and to be incurred, by 
District in connection with the design and construction of the RTP of sufficient 
design capacity to handle the expected flows from Customer’s System, Customer 
shall pay $10,176,000.00 as its Capacity Allocation Charge to District for its 
Capacity Allocation of 1.104 MG AADF in the RTP.  The Customer shall pay the 
District, a total of $1,500,000.00 on the Effective Date of this Agreement, 
$1,017,600.00 as an initial payment for the Capacity Allocation Charge and 
$482,400.00 for Plant Capacity Upgrades. The balance of $9,158,400.00 plus 
interest at a rate of 4 percent, shall be paid by the Customer to the District on 
monthly equal installments with the first payment beginning June 2013 and the 
final payment being received no later than ten (10) years from the Effective Date 
of the Agreement.  The Capacity Allocation Charge shall be amortized over the 
ten (10) year term as set forth in the Amortization Schedule attached to this 
Agreement as Exhibit “H.”    

(b) Customer shall have the right to prepay the Capacity Allocation 
Charge, in whole or in part, without premium or penalty, based on the amounts 
set forth in the Amortization Schedule attached hereto as Exhibit “H.”  
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system, local pump stations, transmission main, and master pump station 
required by this Agreement. 

 (d) Wastewater treatment facilities have to employ measures and 
strategies to eliminate odor from the facilities for treatment and transmission 
pipelines.  These measures and strategies are iterative and evolving in nature 
and difficult to define prior to actual treatment of the Wastewater.  The Customer 
agrees to use its best efforts to install and maintain its collection and 
transmission systems to the Point of Connection so as to prevent or mitigate odor 
problems at the RTP and along the transmission pipeline to the RTP.  The 
Customer shall implement odor control measures as directed by the District such 
as a chemical feed system at the master pump or other equal or superior 
methods to effectively eliminate odor. Initial odor control designs for facilities for 
Customer’s System shall be submit to the District for review on or before six (6) 
months of the Effective Date of this Agreement and no connection of the 
transmission pipeline shall occur until the District has approved an acceptable 
design for odor control facility. The approved odor control facility shall be 
constructed and fully operational before Wastewater flow is sent to the RTP from 
the Customer.  The District shall develop odor standards that will apply to both 
the System and the Customer’s System and will be adopted as District Policies.  
Customer shall coordinate the implementation of the odor control measures 
required by the District and the operation of these facilities to avoid potential 
harm to the RTP process or odor at the RTP or along the transmission pipeline 
as specified in the Operations Protocol. 

 

18. NO ACQUIRED RIGHTS. 

Neither Party shall, by reason or any provision of this Agreement, or the use of 
facilities hereunder, or otherwise, acquire any vested or adverse right or future right, in 
law or equity, in the treatment, collection or disposal system owned by the other Party.  
The use, rental, or license of treatment services after the expiration of the Term of this 
Agreement or under any renewal thereof shall not be deemed to initiate, create, or vest 
any rights, save those herein expressly stated and enumerated. 

 

19. RESTRICTION ON SERVICE. 

 Nothing in this Agreement shall grant a right to the Customer to, and the 
Customer agrees that it shall not, provide any Wastewater Service to users located 
within the District’s service area, as it exist as of the date of this Agreement and into the 
future.   

 

20. OWNERSHIP AND OPERATION. 

It shall be understood between the Parties hereto that each Party owns its own 
Wastewater collection system and each is a separate and independent system from the 
other.  Further, the System shall be the sole property and responsibility of the District 
regardless of any purchase of Capacity Allocation made, or to be made, by Customer. 
The Parties agree that District has sole and exclusive authority as to the administration, 
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25. SUPERSEDES; AMENDMENTS. 

This Agreement replaces and supersedes any and all prior and 
contemporaneous negotiations, discussions, and representations of the Parties.  This 
Agreement, together with all its Exhibits, is the final agreement of the Parties with 
respect to its subject matter. This Agreement may be modified and amended only by 
written instrument executed by the Parties hereto. 

 
26. LIABILITY.  
 The Customer agrees that the District shall not be liable in or any way 
responsible for any costs, claims or losses incurred by the Customer as a result of 
actions by regulatory bodies, including the FDEP or any other agency having jurisdiction 
over such matters regarding the Customer’s System. The District agrees that the 
Customer shall not be liable in or any way responsible for any costs, claims or losses 
incurred by the District as a result of actions by regulatory bodies, including the FDEP or 
any other agency having jurisdiction over such matters regarding the  System unless 
the Customer fails to satisfy the Wastewater quality requirements provided for in this 
Agreement or by law and said failure is material or uncured and results in enforcement 
action by the FDEP or other regulatory authorities.  

 

27. HOLD HARMLESS. 

To the extent authorized by law and subject to the limitations of Section 768.28, 
Customer agrees to indemnify, defend, save, and hold harmless District from all claims, 
demands, liabilities, and suits of any nature whatsoever arising out of, or due to, the 
breach of this Agreement by Customer, its agents or employees, or due to any negligent 
act, occurrence or omission of Customer, its agents or employees in the operation of its 
Customer System.  To the extent authorized by law and subject to the limitations of 
Section 768.28, District agrees to indemnify, defend, save, and hold harmless Customer 
from all claims, demands, liabilities, and suits of any nature whatsoever arising out of, or 
due to, the breach of this Agreement by District, its agents or employees, or due to any 
negligent act, occurrence or omission of District, its agents or employees in the 
operation of its System.  Nothing contained herein shall constitute a waiver by either 
Party of its sovereign immunity or the limitations set forth in Section 768.28, as currently 
in effect or as lawfully amended in the future. 

 

28. FORCE MAJEURE. 

 Any cessation of Wastewater disposal or other Wastewater Service interruptions 
and any consequences caused by Force Majeure or Inevitable Accident, shall not 
constitute a breach of this Agreement on the part of the District and the District shall not 
be liable to the Customer or its inhabitants or customers or contractors for any damage 
resulting from such cessation or interruption of Wastewater disposal service.  As used 
herein, Force Majeure shall mean an act of God, which includes but is not limited to 
sudden, unexpected or extraordinary forces of nature such as floods, washouts, storms, 
hurricanes, fires, earthquakes, landslides, epidemics, explosions or other forces of 
nature.  Inevitable Accidents or occurrences shall mean those which are unpreventable 
by the District and shall include but not be limited to strikes, lockouts, other industrial 
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If to Customer to: 
Manager on Duty 
Cell No. (305) 359-0813 

 

30. SEVERABILITY. 

If any one or more sections, clauses, sentences or part of this Agreement shall 
for any reason be questioned in any Court, and shall be adjudged unconstitutional or 
invalid, such judgment shall not affect, impair or invalidate the remaining provisions 
thereof, but shall be confirmed in its operation to the specific provisions so held 
unconstitutional or invalid and the inapplicability or invalidity of any section, clause or 
provisions of this Agreement in any one or more instances shall not affect or prejudice 
in any way its applicability or validity in any other instances. 

 

31. GOVERNING LAW; VENUE. 

This Agreement shall be governed by and construed according to the laws of the 
State of Florida and venue shall be proper exclusively in Monroe County, Florida. 

 

32. RECORDS; RIGHT TO AUDIT. 

The Parties agree to maintain all books, records, and documents directly 
pertinent to performance under this Agreement during and for a period of three (3) years 
after the Term of this Agreement, and to permit the other Party access to, inspection 
and the right to audit books and records at any time during the Term of this Agreement 
subject to advance written notice or as otherwise specified herein. 

 

33. DISPUTE RESOLUTION.  

 

(a) With respect to any dispute, claim, or controversy arising out of or 
relating to this Agreement, or any Party’s performance thereof, or the breach, 
termination, enforcement, interpretation or validity thereof, including the 
determination of any charge or assessment, the Parties agree that: 

i. In the event of a dispute not resolved in the normal course of 
business, the Parties shall utilize the process for dispute resolution set 
forth in Chapter 164, known as the “Florida Governmental Conflict 
Resolution Act”.  In accordance with Section 164.1041(1), insofar as any 
of the dispute resolution provisions of this Agreement are in conflict with 
Chapter 164, and as may be amended, the terms and provisions of 
Chapter 164 shall control and govern.   

ii. In the event of a dispute arising out of or relating to this 
Agreement, the parties agree to continue to perform their respective 
obligations under this Agreement pending final resolution of any such 



 Page 24 of 27 

assessment meeting, as specified in Section 164.1053, the Parties shall 
schedule a joint public meeting in accordance with Section 164.1055. 

(1)  The Party first initiating the conflict resolution process 
shall have the responsibility to schedule the joint public meeting 
and arrange a location. 

(2) If the Parties agree, the assistance of a facilitator may 
be enlisted to assist them in conducting the meeting.  

(3) In this joint public meeting, the governing bodies of 
the Parties shall: 

(A)  Consider the statement of issues prepared in 
the conflict assessment phase. 

(B)  Seek an agreement. 

(C)  Schedule additional meetings of the Parties in 
conflict, or of their designees, to continue to seek resolution 
of the conflict. 

vi. If no agreement is reached after holding the said joint public 
meeting, the Parties shall participate in mediation as set forth in Section 
164.1055(2).   

(1) The costs of mediation shall be equally divided 
between the Parties. 

(2) The Parties shall endeavor in good faith to select a 
mutually acceptable mediator. 

(3) If the Parties are unable to mutually agree on a 
mediator within 14 days after the joint public meeting, the Parties 
shall arrange for a mediator to be selected or recommended by an 
independent conflict resolution organization, such as the Florida 
Conflict Resolution Consortium, and shall agree to accept the 
recommendation of that independent organization, or the Parties 
shall agree upon an alternate method for selection of a mediator. 

(4) Upon the selection of a mediator, the Parties shall 
schedule mediation to occur within 14 days, and shall issue a 
written agreement on the issues in conflict within 10 days of the 
conclusion of the mediation proceeding. 

(5) Any mediation under this Agreement shall be held in 
Monroe County, Florida.  

vii. If the conflict has been resolved by and through any phase 
of Chapter 164, the Parties shall pass any required ordinance, resolution, 
or interlocal agreement that reflects the terms or conditions of the 
resolution to the conflict. 

vii. If the said dispute has not been resolved by and through the 
procedures provided in Chapter 164, the Parties may avail themselves of 
any otherwise available legal rights.  
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The preparation of this Agreement has been a joint effort of the Parties, and the 
resulting document shall not, solely as a matter of judicial interpretation, be construed 
more severely against one of the parties than the other. 

 
39. SURVIVABILITY. 

Any provision of this Agreement that is continuing in nature or imposes an 
obligation which extends beyond the expiration or termination of this Agreement shall 
survive its expiration or termination. 

 
40. HEADINGS. 

The headings and other captions contained in this Agreement are provided for 
reference and convenience purposes only and are in no way intended to describe, 
interpret, define, expand, or limit the scope, extent, or intent of this Agreement, or any 
provision hereto. 

 
41. IMPLEMENTING ACTIONS OF THE PARTIES. 

The parties shall take any and all necessary and appropriate actions relating to the 
implementation of this Agreement. 

 
42. WASTEWATER VIOLATIONS AND LITIGATION. 

Customer agrees to hold and save harmless the District from costs and expenses 
incurred by Customer or the District in any litigation to which Customer or District may be a 
Party, as either plaintiff or defendant, resulting from the effects of the improper introduction 
of materials by Customer, or any user of Customer’s collection system, into the District 
System which may cause damage within or without the System. 

 
43. CONSEQUENTIAL DAMAGES. 
 Neither Party shall be liable for consequential damages for services provided in this 
Agreement to each other or any other entity or person regarding this Agreement. 
 
44. INTERLOCAL AGREEMENT.   

This Agreement shall constitute an interlocal agreement pursuant to section 

163.01, Florida Statutes. 

 

IN WITNESS WHEREOF, the Parties hereto have caused these presents to be 
exercised in duplicate by their proper officers duly authorized so to do and have affixed 
their corporate seals the day and year first above written. 

 
DISTRICT: 
 
KEY LARGO WASTEWATER 
TREATMENT DISTRICT   ATTEST 
 
 
By:      By:      
 Chairman Robert Majeska   District Clerk Carol Walker 
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