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Weiss Serota Helfman Pastoriza Cole 
& Boniske, P.L. 

 

Memo 
 

To:  Mayor and Council 
 
From:  Nina Boniske, Village Attorney 
 
Date:  July 8, 2010 
 
Subject Senate Bill 550/Unfunded Mandate 
  
_____________________________________________________________________________ 
 
I. Requested Review of SB 550. 
 

Article VII, Section 18 of the Florida Constitution, prevents the Florida legislature from 
adopting legislation that imposes requirements on local governments without providing a means to 
pay for such requirements (the “Unfunded Mandate Provision”).  The Village Council has asked us 
to perform a cursory review and analysis of SB 550 against the Unfunded Mandate provisions in the 
Florida Constitution. 
 
II. Legislative Background. 

 
Pursuant to Florida law, all wastewater facilities in Monroe County were required by July 

of 2010 to comply with the treatment standards for effluent found in Chapter 99-395, Laws of 
Florida (and subsequent amendments thereto) (the “Act”).  
 

The State of Florida, Department of Environmental Protection (the “DEP”) was tasked with 
enforcement of the 2010 compliance date for Package Plant operators permitted under Chapter 
403, Florida Statutes and the State of Florida, Department of Health ( the “DOH”) was tasked 
with enforcement of On Site Sewage and Disposal Systems (“OSSDS”) under Chapter 381, 
Florida Statutes. Under the Act the burden for compliance with the 2010 upgraded wastewater 
treatment standards was on the person owning the OSSDS or the Package Plant permit holder.  

 
In late 2009 the DEP initiated the drafting of legislation for the State’s 2010 legislative 

session to extend the 2010 compliance deadline to 2015. Several bills were filed and tracked 
during the legislative session. The legislature ultimately enacted Senate Bill 550. (the “Bill”) The 
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Bill extends the 2010 compliance deadline, however it shifts the responsibility for upgrading the 
OSSDS and Package Plants to the local governments. As adopted the Bill requires local 
governments in the Florida Keys to construct central wastewater systems. (See, Section 
403.086(10), Florida Statutes)1 In addition to the newly mandated central sewer facilities, the 
Bill assigns the local governments with responsibility for upgrading onsite sewage treatment and 
disposal systems to statutory requirements. (See, Section 381.0065(4)(1), Florida Statutes)2

                                                 
1 The only practical and cost effective way to fundamentally improve wastewater management in the Florida Keys 
is for the local governments in Monroe County…to timely complete the wastewater or sewage treatment and 
disposal facilities initiated under the work program of Administration Commission rule 28-20, Florida 
Administrative Code, and the Monroe County Sanitary Master Plan, dated June 2000.  (Legislative finding in the 
Bill amending Chapter 403, Florida Statutes) 
2 The county, each municipality, and those special districts established for the purpose of the collection, 
transmission, treatment, or disposal of sewage shall ensure, in accordance with the specific schedules adopted by the 
Administration Commission under Section 380.0552, the completion of onsite sewage treatment and disposal system 
upgrades to meet the requirements of this paragraph. See, Section 381.0065, Florida Statutes. 

 
IV. Article VII, Section 18 of the Florida Constitution.  
 
A. The Unfunded Mandate Provision.  
 
 VII, Section 18(a) of the Florida Constitution provides as follows: 
 
 No county or municipality shall be bound by any general law requiring such county or 
municipality to spend funds or to take an action requiring the expenditure of funds unless the 
legislature has determined that such law fulfills an important state interest and unless: funds have 
been appropriated that have been estimated at the time of enactment to be sufficient to fund such 
expenditure; the legislature authorizes or has authorized a county or municipality to enact a funding 
source not available for such county or municipality on February 1, 1989, that can be used to 
generate the amount of funds estimated to be sufficient to fund such expenditure by a simple 
majority vote of the governing body of such county or municipality; the law requiring such 
expenditure is approved by two-thirds of the membership in each house of the legislature; the 
expenditure is required to comply with a law that applies to all persons similarly entitlement, which 
federal requirement specifically contemplates actions by counties or municipalities for compliance.  
 
B. Test for Unfunded Mandates. 
 
 The Unfunded Mandate Provision creates a three-part analysis: 
 

1. Does the general law require a local government to spend funds or take an action 
requiring the expenditure of funds?  

 
2. If yes to question 1, did the Legislature determine that the law “fulfills an important 

state interest”? 
 

3. If yes to questions 1 and 2, the general law must also meet at least one of the following 
conditions: 
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a. Funds have been appropriated that have been estimated at the time of enactment 

to be sufficient to fund the expenditure; 
 

b. The law authorizes enactment of a new funding source that can be used to 
generate the amount of funds estimated to be sufficient to fund the expenditure 
by a simple majority vote of the governing body of the county or municipality; 

 
c. The law was approved by a 2/3 vote of the membership of each house; 
 
d. The expenditure is required to comply with a law that applies to all persons 

similarly situated, including the state and local governments; or 
 
e. The law is either required to comply with a federal requirement or required for 

eligibility for a federal entitlement, which federal requirement specifically 
contemplates actions by counties or municipalities for compliance. 

 
C. Analysis of SB 550 against the Test for Unfunded Mandates. 

 
1. Does the general law require the Village to “spend funds” or “take an action requiring 

the expenditure of funds?” 
 

Yes.  The Bill shifts the responsibility for compliance with the upgraded wastewater 
treatment standards to the Village. The Senate Bill Analysis prepared by the Environmental 
Preservation and Conservation Committee (the “Staff Analysis”), Government Sector Fiscal Impact 
Statement provides that “government entities will likely be required to spend significant sums to 
comply with the requirements” of the Bill. The Staff Analysis further found that “the estimated cost 
to comply with all requirements in the Florida Keys Area is over $350 million.”3  

 
The Staff Analysis however attempts to justify the expenditure by finding that the Bill 

“does not require any further action than what is already required by ch. 99-395, L.O.F.” and 
further states that “by extending the compliance deadline, the Bill may save local governments 
from having to pay significant fines, penalties and litigation costs related to missing the 2010 
deadline.” 4  

 
These findings directly conflict with Section II of the Staff Analysis which explains the 

current situation in the Florida Keys (prior to adoption of the Bill) and provides “Ch. 99-395, 
L.O.F., applies to all wastewater facilities and septic tanks regardless of ownership; however, 
local governments or other entities are not required to build new facilities or systems.”  The Staff 
Analysis is incorrect as the penalties for failure to comply with the 2010 deadlines in Chapter 99-

                                                 
3 See the Florida Senate Bill Analysis and Fiscal Impact Statement Prepared by the Professional staff of the 
Environmental Preservation and Conservation Committee dated March 24, 2010, Page 27.  See also, Government 
Oversight and Accountability Committee at page 20 and 22; Bill Analysis and Fiscal Impact Statement Prepared by 
the Professional Staff of the Policy and Steering Committee on Ways and Means, Page 27. 
4  See Staff Analysis, Page 27.   
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395, Laws of Florida would have been assessed against the permit holder or owner of the 
facilities, not the local government. This position was explained to the Package Plant permit 
holders in the Village by the DEP on numerous occasions over the last two years at public 
meetings and also through written communications by the DEP directly to each of the permit 
holders. 5 

 
2.    Did the Legislature determine that SB 550 fulfills an important state interest? 

 
 Yes.  SB 550 contains a number of new legislative findings that the law fulfills important 

state purposes.  Those findings detailed below pertain to Chapter 380, Florida Statutes governing 
Areas of Critical State Concern, Chapter 381, Florida Statutes pertaining to onsite sewage systems 
and Chapter 403, Florida Statutes pertaining to package plants. 

 
The Bill amends Chapter 380, Florida Statutes to add an additional finding of Legislative 

Intent to the Florida Keys Area of Critical State Concern to “protect and improve the nearshore 
water quality of the Florida Keys through the construction and operation of wastewater management 
facilities that meet the requirements of ss. 381.0065(4)(1) and 403.086(10), as applicable.” (Section 
380.0552(2) (i), Florida Statutes) 

 
The Bill amends Chapter 380, Florida Statutes to add additional principles to the Principles 

for Guiding Development in the Florida Keys Area of Critical State Concern to include “protecting 
and improving water quality by providing for the construction, operation, maintenance, and 
replacement of …central sewage collection; treatment and disposal facilities; and the installation 
and proper operation and maintenance of onsite sewage treatment and disposal systems’ (Section 
380.0552(7)(i), Florida Statutes) and “”ensuring the improvement of nearshore water quality by 
requiring the construction and operation of wastewater management facilities that meet the 
requirements of ss. 381.0065(4)(1) and 403.086(10), as applicable, and by directing growth to areas 
served by central wastewater treatment facilities through permit allocation systems.” (Section 
380.0552(7)(j), Florida Statutes) 

 
The Bill amends Chapter 381, Florida Statutes to add additional legislative intent for onsite 

sewage treatment and disposal systems finding that “proper management of onsite sewage treatment 
and disposal systems is paramount to the health, safety, and welfare of the public.” (Section 
381.0065(1)(a), Florida Statutes) 

 
The Bill amends Chapter 403, Florida Statutes to add the following legislative findings 

(Section 403.086(10), Florida Statutes) that: 
 
“the discharge of inadequately treated and managed domestic wastewater from dozens of 

small wastewater facilities and thousands of septic tanks and other onsite systems in the Florida 

                                                 
5 The DEP district supervisor, Gus Rios and DEP legal counsel continuously advised Package Plant permit holders 
that they would be in violation of their permits if they failed to upgrade their facilities by 2010 and further indicated 
that they would be assessed penalties. Prior to the introduction of the Bill extending the deadline, the Village worked 
with the DEP for almost one year creating a negotiated draft Consent Agreement to keep the Package Plant owners 
from having to pay any fines or penalties for failure to meet the 2010 deadline. 
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Keys compromises the quality of the coastal environment, including nearshore and offshore waters, 
and threatens the quality of life and local economies that depend on those resources. “ 

 
“the only practical and cost effective way to fundamentally improve wastewater 

management in the Florida Keys is for the local governments in Monroe County, including those 
special districts established for the purpose of collection, transmission, treatment, or disposal of 
sewage, to timely complete the wastewater or sewage treatment and disposal facilities initiated 
under the work program of Administration Commission rule 28-20, Florida Administrative Code, 
and the Monroe County Sanitary Master Plan, dated June 2000.” 

 
“the construction and operation of comprehensive central wastewater systems in accordance 

with this subsection is in the public interest.” 
 
“the requirements of this subsection apply to all domestic wastewater facilities in Monroe 

County,  including privately owned facilities, unless otherwise provide under this subsection” 
 

3. Does the Bill meet at least one of the following conditions? 
 
a.  Funds have been appropriated that have been estimated at the time of enactment 

to be sufficient to fund the expenditure. 
 

 No.  The Staff Analysis indicates that the cost to comply with the Bill in the Florida Keys is 
over $350 million dollars. At most the Bill provides bonding capacity to the state for up to $200 
million dollars, $150 million dollars less than the estimated cost to comply with the expenditure. 
 
 The Bill amends Section 215.619, Florida Statutes to clarify the bonding capacity of the 
state for the “purpose of entering into financial assistance agreements with local governments 
located in the Florida Keys Area of Critical State Concern to finance or refinance the cost of 
constructing sewage collection, treatment, and disposal facilities.” As amended, the bonding 
capacity provides up to $200 million limited to $50 million per fiscal year. 6 
 
  The legislature did not actually allocate any funds under this program in its budget for Fiscal 
Year 2010-11. The Constitutional requirement provides that the appropriated funds be estimated at 
the time of enactment to be sufficient to fund the required expenditures. Current estimates to 
complete design and construction of the Village’s wastewater utility are approximately $133 
million. The Monroe County Wastewater working group had allocated the Village’s share of any 
state funding to be estimated at 17 %. Based upon a possible total of $200 million in bonding, the 
Village’s share would be approximately $ 34,000.00. 

 
  The Bill extends compliance deadlines to 2015. It is unclear if the “appropriation” must be 
made at the time of enactment, or available with sufficient time to meet the compliance deadlines. 

                                                 
6  The Clean Water State Revolving Fund has providing low interest loans to local governments to plan, design and 
build wastewater facilities throughout the state.[note- how much could Village get? It is unclear if “loans” are 
considered an appropriation of funds] 
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Further analysis would need to be performed to determine if the subsequent appropriation of funds 
by the Legislature prior to the 2015 deadline would be deemed to comply with this provision. 

 
  b.  The law authorizes enactment of a new funding source that can be used to 
generate the amount of funds estimated to be sufficient to fund the expenditure by a simple 
majority vote of the governing body of the county or municipality. 

 
  No. No new funding source is created in the Bill. The Staff Analysis, Bill Summary 
provides that the Bill “permits residents of Monroe County to adopt by referendum a 1-cent surtax 
to pay for stormwater and wastewater upgrades.” The $1 cent surtax text was deleted from the Bill 
prior to its adoption and no additional new funding sources were provided in the Bill to replace the 
proposed tax.   

 
  c.   The law was approved by a 2/3 vote of the membership of each house. 
 
  No. In order to obtain a two-thirds vote of the membership in each house, SB 550 needed to 
obtain 27 out of 40 votes in the Senate and 80 out of 120 votes in the House.  The Senate vote of 
34 did pass the 2/3 test, however the House vote of 76 did not meet the 2/3 vote test. 

 
  d.  The expenditure is required to comply with a law that applies to all persons 
similarly situated, including the state and local governments.  

  
 Maybe. The Bill requires all properties to be upgraded to comply with the wastewater 
treatment standards in the Act. However, the Bill requires the expenditure to be made by the local 
government, not directly by the private person. All persons would ultimately be treated the same 
for purposes of the payment of connection fees and O&M rates. Although all property owners are 
affected by the required upgraded treatment standards, only the government entity is required to 
make the expenditure. The Staff Analysis Fiscal Impact Statement provides that “the private sector 
will have negligible additional costs to comply with the requirements of this Bill related to the 
Florida Keys Are as the Bill incorporates the requirements of ch.99-395, L.O.F.” The Staff 
Analysis for the Government Sector Impact, as previously pointed out, is estimated at over $350 
million dollars.  It is unclear without further research if the Bill complies with this provision.7  

 
 e.  The law is either required to comply with a federal requirement or required for 
eligibility for a federal entitlement, which federal requirement specifically contemplates 
actions by counties or municipalities for compliance.   
 
 No. There is currently no known federal requirement related to the enactment of the Bill.  
No federal mandates are specified in the Staff Analysis.8 

                                                 
7 We have found no appellate court opinion in Florida interpreting this provision. 
 
 8 In the Staff Analysis possible future EPA nutrient loading requirements for state waterways are mentioned. The 
requirements have not yet been adopted by the EPA and do not appear to be mandated under the Bill. 
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