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To: Mayor and Village Council

Through:

From:

Maria T. Aguilar, Village Manager

Cheryl Cioffari, AICP, LEED Green Associate, Director of Planning

Date: July 9, 2015

SUBJECT: DISCUSSION REGARDING CHANGING THE VARIANCE CRITERIA
WITHIN THE LAND DEVELOPMENT REGULATIONS

At the June 18, 2015 Village Council Meeting, the Village Council discussed considering
changes to the existing variance criteria within the Land Development Regulations of the Village
Code. Staff is providing the existing regulations for variance from the City of Key West, the City
of Marathon and Monroe County for Village Council’s review and consideration.

Memorandum



 



(a)

(b)

(1)
(2)

(c)

(d)

(1)

(2)
(3)

(4)

(5)

(6)

(e)

Sec. 30-221. - Variances in general.
A variance is relaxation of the terms of this chapter where such action will not be contrary to the
public interest and where, owing to conditions peculiar to the property and not the result of
actions of the applicant, a literal enforcement of this chapter would result in unnecessary and
undue hardship on the property. As used in this section, a variance is authorized only for height,
setbacks, parking, and loading requirements, and landscaping, unless otherwise specified in this
chapter. Under no circumstances shall the director of planning and development services or the
village council grant a variance to permit a floor area ratio or a use not permitted under the terms
of this chapter.
Nonconforming use of neighboring lands, structures, or buildings in the same zoning district, and
permitted use of lands, structures, or buildings in any other zoning district, shall not be
considered grounds for the granting of a variance. The director or village council shall not grant a
variance from the terms of this chapter unless and until every mitigating measure to offset the
impact of the relaxed requirement has been taken. Nor shall the director or village council grant a
variance that has the effect of providing relief from a requirement of this chapter or the Code that
a property owner has been cited for violating, unless and until one of the following events has
occurred:

The code compliance department has determined the violation no longer exists or recurs; or
The property owner has appeared before the village code compliance hearing officer, who
shall determine whether a violation has occurred and there is an appropriate non-appealable
final order.

The director shall initiate review of a variance application upon receipt of a complete application
and schedule the application on the agenda of the next available development review committee
meeting consistent with the director's calendar.
When considering an application for a variance, the director and village council shall consider the
following factors, and no variance shall be approved which fails to meet any standard below.
Failure to comply with any standard shall be deemed adverse to the public interest.

Special conditions and circumstances exist which are peculiar to the land, structure, or
building involved and which are not applicable to other lands, structures, or buildings in the
same zoning district;
The special conditions and circumstances do not result from the actions of the applicant;
Literal interpretation of the provisions of this chapter deprives the applicant of rights
commonly enjoyed by other properties in the same zoning district under the terms of this
chapter and works unnecessary and undue hardship on the applicant;
Granting the variance requested conveys the same treatment to the individual owner as to
the owner of other lands, buildings, or structures in the same zoning district;
The variance, if granted, is the minimum variance that makes possible the reasonable use of
the land, building, or structure; and
The grant of the variance is in harmony with the general intent and purpose of this chapter,
and is not injurious to the neighborhood, or otherwise detrimental to the public welfare.
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(f)

(g)

(h)

(a)

(b)

(1)

(2)

(c)

The director, in accordance with the procedures, standards and limitations of this chapter, shall
approve, approve with conditions, or deny an application for an administrative variance of up to 25
percent of the height, setbacks, parking, and loading requirements, and landscaping of this
chapter, after the review and recommendation by the development review committee. When
approved, an administrative variance shall be noted on the official zoning map.
The village council, in accordance with the procedures, standards and limitations of this chapter,
shall approve, approve with conditions, or deny an application for a variance after the review and
recommendation by the development review committee. When approved, a variance shall be
noted on the official zoning map.
Issuance of a variance shall be deemed to authorize only the particular site configuration, layout
and level of impacts that were approved unless the variance is rescinded or revoked as provided
in this chapter.
Receipt of a development permit for a variance shall not ensure that the approved development
will receive subsequent approval for other applications for development permits unless the
relevant and applicable portions of this chapter are met.

(Ord. No. 01-16, § 4(4.1.11), 11-8-2001; Ord. No. 02-29, § 2, 11-21-2002)

Sec. 30-222. - Administrative variance review.
The development review committee shall make a recommendation to the director of approval,
approval with conditions or denial of the administrative variance application. The director shall
advise the applicant of the development review committee's recommendation and any steps
necessary to comply with this chapter and mail a copy of the recommendation to the applicant
within 15 working days after the development review committee meeting. An applicant shall be
provided three working days to satisfy any requirement without returning to a subsequent
development review committee meeting.
Within 25 days of the development review committee's recommendation, the director shall
approve, approve with conditions, or deny the administrative variance application.

If the director decides to approve, or approve with conditions, the administrative variance
application, the director shall give the applicant written notice of the village's intent to issue
the administrative variance. Thereafter, in accordance with the provisions of section 30-213(k),
the village shall provide posted and written notice to adjacent property owners of the village's
intent to issue the administrative variance at the sole cost and expense of the applicant.
Within 30 days of the last date of the required notice, a public hearing on the administrative
variance application permit may be requested in writing to the director, by the applicant or an
adjacent property owner. If a public hearing is not requested in accordance with this
subsection, the director shall issue a written notice of approval to the applicant, approving, or
approving with conditions, the administrative variance. The written notice of approval shall be
filed with the village clerk. Within ten working days of the filing of the notice of approval with
the village clerk, the village shall record a certified copy of the notice of approval in the public
records of the county, at the applicant's sole cost and expense.
If the director decides to deny the administrative variance, the director shall give the applicant
written notice of the village's intent to deny the administrative variance. Within 30 days of the
issuance of the notice of intent to deny, a public hearing on the administrative variance
application may be requested in writing to the director by the applicant.
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(1)

(2)

(d)

If a public hearing is requested, it shall be scheduled for the first available village council meeting
upon completion of the planning and development services department review and evaluation of
the application, and by the time the public notice requirements can be satisfied, or such time as is
mutually agreed upon between the applicant and the director. The village shall be responsible for
providing notice of the hearing in accordance with the provisions of section 30-213(k) at the sole
cost and expense of the applicant. The village council shall conduct at least one public hearing on a
weekday pursuant to the procedures in division 3 of this article.

At the public hearing, the village council shall consider the application, the relevant support
materials, the development review committee's and director's recommendations, and public
testimony given at the hearing. If at any time during the public hearing the village council
determines that the application is based upon incomplete or inaccurate information or
misstatements of fact, it may deny the application or refer the application back to the
development review committee and director for further review and revised recommendations.
At the close of the public hearing, the village council by not less than a majority of a quorum
present shall approve, approve with conditions, or deny the application by resolution, based
on the standards in this chapter. The resolution shall be filed with the village clerk. Unless the
resolution is appealed, within ten working days of the filing of the resolution with the village
clerk, the village shall record a certified copy of the resolution in the public records of the
county at the applicant's sole cost and expense.

The applicant, and adjacent property owners of the property subject to the proposed
administrative variance who have opposed it at a public hearing, may appeal the decision of the
village council by filing a petition for writ of certiorari in the circuit court in and for the county, in
accordance with the procedure provided by the Florida Rules of Civil Procedure and the Florida
Rules of Appellate Procedure.

ADMINISTRATIVE VARIANCE
SECTION 30-222
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(a)

(b)

(Ord. No. 01-16, § 4(4.12), 11-8-2001; Ord. No. 02-29, § 2, 11-21-2002; Ord. No. 03-04, § 1, 3-27-2003)

Sec. 30-223. - Procedure for variances.
The development review committee shall make a recommendation to the director and village
council of approval, approval with conditions or denial of the variance application. The director
shall advise the applicant of the development review committee's recommendation and any steps
necessary to comply with this chapter and mail a copy of the recommendation to the applicant
within 15 working days after the development review committee meeting. An applicant shall be
provided three working days after the development review committee's recommendation to
satisfy any requirement without returning to a subsequent development review committee
meeting. Upon forwarding of the application to the village council, a public hearing on the
application shall be scheduled for the first available village council meeting upon completion of the
planning and development services department review and evaluation of the application, and by
the time the public notice requirements can be satisfied, or such time as is mutually agreed upon
between the applicant and the director. The village shall be responsible for providing the notice
required under section 30-213(j).
The village council shall hold at least one public hearing on a weekday, pursuant to the procedures
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(1)

(2)

(c)

in division 3 of this article.
At the public hearing, the village council shall consider the application, the relevant support
materials, the development review committee's and director's recommendation, and public
testimony given at the hearing. If at any time during the public hearing the village council
determines that the application is based upon incomplete or inaccurate information or
misstatements of fact, it may deny the application or refer the application back to the
development review committee or director for further review and revised recommendations.
At the close of the public hearing, the village council by not less than a majority of a quorum
present shall approve, approve with conditions, or deny the variance application by resolution
based on the standards in this chapter. The resolution shall be filed with the village clerk.
Unless the resolution has been appealed, within ten working days of the filing of the
resolution with the village clerk, the village shall record a certified copy of the resolution in the
public records of the county at the applicant's sole cost and expense.

The applicant, and any aggrieved person who has opposed the variance application at a public
hearing, may appeal the decision of the village council by filing of a petition for writ of certiorari in
the circuit court in and for the county, in accordance with the procedure provided by the Florida
Rules of Civil Procedure and the Florida Rules of Appellate Procedure. For the purposes of this
subsection, an "aggrieved person" shall mean any person that will suffer an adverse effect because
of the decision of the village council. The alleged adverse interest may be shared in common with
other members of the community at large, but shall exceed in degree the general interest in
community good shared by all persons.

VARIANCE REVIEW
SECTION 30-223
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(Ord. No. 01-16, § 4(4.1.13), 11-8-2001; Ord. No. 02-29, § 2, 11-21-2002; Ord. No. 03-04, § 1, 3-27-2003)
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(a)

(b)

(1)

(2)
(3)

DIVISION 3. - VARIANCES
Sec. 90-391. - Variances.

An owner or his authorized agent may request a variance from the land development regulations
as provided for in this division. The planning board shall have the quasi-judicial power necessary to
grant such variances that will not be contrary to the public interest where, owing to special conditions,
a literal enforcement of the land development regulations would result in unnecessary hardship. A
variance from the terms of the land development regulations shall not be granted by the planning
board unless and until the requirements of this division are met.

(Ord. No. 97-10, § 1(1-2.6), 7-3-1997; Ord. No. 08-04, § 5, 5-20-2008)

Sec. 90-392. - Application.
All applications for variances from the land development regulations shall be in the form required
and provided by the city planner. Such application shall be submitted to the city planning office
together with the fee established by resolution of the city commission. A completed application
shall include the application form, the fee and all required supplemental information necessary to
render determinations related to the variance request.
Upon receipt of an application for a variance, the planning board shall hold a public hearing upon
the application in accordance with the procedures cited in section 90-393 and shall render an
order granting or denying such application. In granting such application the planning board must
make specific affirmative findings respecting each of the matters specified in section 90-394 and
may prescribe appropriate conditions and safeguards, including requirements in excess of those
otherwise required by these land development regulations, which shall become a part of the terms
under which a development order may be issued. When appropriate, as prescribed in section 90-
398, the city planner may treat an application for variance as an application for administrative
variance.

(Ord. No. 97-10, § 1(1-2.6(A)), 7-3-1997; Ord. No. 08-04, § 6, 5-20-2008; Ord. No. 13-18, § 1, 10-16-2013)

Sec. 90-393. - Notice and hearing procedure.
In considering and acting upon applications for a variance from the land development regulations,

the following procedures shall be observed:

Date of hearing. The hearing shall be held by the planning board at a date and time fixed by
the chairperson of the planning board.
Notice. Notice shall be provided as required by division 2 of article VIII of this chapter.
Appearance and presentation. At any hearing upon any matter subject to this division, the
applicant or his authorized representative seeking action by the planning board and any other
party desiring to be heard upon the application may appear in person, by agent or by
attorney. The applicant shall be entitled to make an initial presentation respecting the
application and, at the conclusion of presentations or statements by all other parties, shall be
entitled to offer a statement in rebuttal to such presentations if the applicant so desires. The
chairperson of the planning board may, at the commencement of the hearing upon each
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(a)

(1)

(2)

(3)

(4)

(5)

(6)

(7)

application or at any time during such hearing, require that parties desiring to make a
presentation identify themselves and may specify the time to be allowed each such party
within which to make such presentation.

(Ord. No. 97-10, § 1(1-2.6(B)), 7-3-1997; Ord. No. 00-04, § 3, 2-1-2000; Ord. No. 08-04, § 7, 5-20-2008)

Sec. 90-394. - Action.
Action by the planning board upon any matter subject to the provisions of this division shall be

announced by the chairperson of the board immediately following the vote determining such action
and shall thereafter be embodied in a written order prepared by the planning director and executed by
the chairperson of the planning board and filed with the city clerk. Such written order shall be
incorporated into the minutes of the meeting at which such action occurred. The board shall enter its
order denying such application, specifying the reasons therefore, or granting such application, in whole
or in part, under such terms and conditions as the board shall determine appropriate.

The planning board shall not grant a variance to permit a use not permitted by right or as a
conditional use in the zoning district involved or any use expressly or by implication prohibited by the
terms of the ordinance in the zoning district. No nonconforming use of neighboring lands, structures,
or buildings in the same zoning district and no permitted use of lands, structures, or buildings in other
zoning districts shall be considered grounds for the authorization of a variance. No variance shall be
granted that increases or has the effect of increasing density or intensity of a use beyond that
permitted by the comprehensive plan or these LDRs.

(Ord. No. 97-10, § 1(1-2.6(C)), 7-3-1997; Ord. No. 02-01, § 1, 1-2-2002; Ord. No. 08-04, § 8, 5-20-2008)

Sec. 90-395. - Standards, findings.
Standards for considering variances. Before any variance may be granted, the planning board
must find all of the following:

Existence of special conditions or circumstances. That special conditions and circumstances
exist which are peculiar to the land, structure or building involved and which are not
applicable to other land, structures or buildings in the same zoning district.
Conditions not created by applicant. That the special conditions and circumstances do not
result from the action or negligence of the applicant.
Special privileges not conferred. That granting the variance requested will not confer upon the
applicant any special privileges denied by the land development regulations to other lands,
buildings or structures in the same zoning district.
Hardship conditions exist. That literal interpretation of the provisions of the land
development regulations would deprive the applicant of rights commonly enjoyed by other
properties in this same zoning district under the terms of this ordinance and would work
unnecessary and undue hardship on the applicant.
Only minimum variance granted. That the variance granted is the minimum variance that will
make possible the reasonable use of the land, building or structure.
Not injurious to the public welfare. That the grant of the variance will be in harmony with the
general intent and purpose of the land development regulations and that such variance will
not be injurious to the area involved or otherwise detrimental to the public interest or welfare.
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(b)
(1)

(2)

(a)

(b)

(1)

Existing nonconforming uses of other property not the basis for approval. No nonconforming
use of neighboring lands, structures, or buildings in the same district, and no permitted use of
lands, structures or buildings in other districts shall be considered grounds for the issuance of
a variance.

The planning board shall make factual findings regarding the following:
That the standards established in subsection (a) have been met by the applicant for a
variance.
That the applicant has demonstrated a "good neighbor policy" by contacting or attempting to
contact all noticed property owners who have objected to the variance application, and by
addressing the objections expressed by these neighbors.

An order permitting a variance may prescribe appropriate conditions and safeguards, including
visual screening, and may also prescribe a reasonable time limit within which construction or
occupancy of the premises for the proposed use shall have begun or have been completed or both.
Upon entry of an order granting a variance, the administrative official shall not issue any development
order for the subject property unless and until all of the conditions and requirements of the order
granting the variance are met. Violation of those conditions and safeguards, when made a part of the
terms under which the variance is granted, shall be deemed a violation of the land development
regulations and shall render the variances revoked.

(Ord. No. 97-10, § 1(1-2.6(D)), 7-3-1997; Ord. No. 02-01, § 1, 1-2-2002; Ord. No. 03-09, § 1, 3-4-2003; Ord.
No. 08-04, § 9, 5-20-2008)

Sec. 90-396. - Effect and limitation.
An order granting a variance from the land development regulations shall be deemed applicable to

the parcel for which it is granted and not to the individual applicant, provided that no order granting a
variance shall be deemed valid with respect to any use of the premises other than the use specified in
the application for a variance.

(Ord. No. 97-10, § 1(1-2.6(E)), 7-3-1997)

Sec. 90-397. - Reapplication.
Reapplication for the same or similar piece of property requesting the same or similar variance

from the land development regulations cannot be made within two years from the date the application
was originally denied by the board of adjustment or planning board. An applicant may, however,
submit a substantially different application or reapply based on changed conditions and/or the advent
of new information which have a substantial impact on material issues.

(Ord. No. 97-10, § 1(1-2.6(G)), 7-3-1997; Ord. No. 03-09, § 2, 3-4-2003; Ord. No. 08-04, § 10, 5-20-2008)

Sec. 90-398. - Administrative variances.
The purpose of this section is to establish authority, procedures and standards for the granting of
administrative variances and waivers from certain requirements of this chapter.
Subject to the provisions contained herein below, the city planner is authorized to grant the
following variances and waivers according to the standards contained in subsections (h) and (i) of
this section.

Reduction in the front, rear yard, and non-shoreline setback requirements in chapter 122,
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(2)

(3)

(c)

(d)

(e)

(f)
(g)

(h)

(1)
a.

b.

c.

(2)

(3)

(4)

(5)

(6)

(7)
(i)

article IV, by no more than ten feet and side yard setback by no more than 20 percent;
Reduction in all street and landscaping buffer yard width requirements in chapter 108, article
VI by no more than ten percent;
Reduction in the total area of landscaping required for off-street parking and loading in
chapter 108, article VII, subdivision II by no more than ten percent.

An application for an administrative variance or waiver under this section shall be submitted to the
city planner on a form approved by the city planner.
All applications for administrative variances or waivers shall be considered by the development
review committee pursuant to its customary process.
The city planner shall complete his or her review of the entire application and render a proposed
decision within three (3) weeks of the development review committee meeting.
The city planner's proposed decision shall be in writing.
Prior to rendering a proposed decision, the city planner shall consult with and obtain concurrence
of his or her decision by the city manager, or the city manager's designee. With the exception of
the special accessibility setback variance as provided for in subsection (j) of this section, approval
of an administrative variance shall only be proposed or granted if all of the standards in
subsection (h) and (i) of this section are met.
The city planner shall recommend approval or approve an administrative variance under this
section if the applicant demonstrates that all of the following standards are met:

The applicant shall demonstrate a showing of good and sufficient cause as follows:
The request deals solely with the physical characteristics of the property, subdivision lot
or land parcel under question; and
The request is not based on the character of the planned construction or substantial
improvement, the personal characteristics of the owner or inhabitants; and
The request is not based on inconvenience, aesthetic considerations, physical handicaps,
personal preferences, the disapproval of neighbors or homeowners' association
restrictions;

Failure to grant the administrative variance would result in exceptional hardship to the
applicant;
Granting the administrative variance will not result in increased public expenses, create a
threat to public health and safety, create a public nuisance, or cause fraud or victimization of
the public;
The property has unique or peculiar circumstances, which apply to the subject property, but
which do not apply to other properties in the same zoning district;
Granting the administrative variance will not give the applicant any special privilege denied to
other properties in the immediate neighborhood in terms of the provisions of this chapter or
established development patterns;
Granting the administrative variance is not based on disabilities, handicaps or health of the
applicant or members of her/his family; and
The administrative variance is the minimum necessary to provide relief to the applicant.
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(1)

(2)

(3)

(4)

(j)

(k)

(1)

(2)

(3)

(l)

(m)

The city planner may recommend approval or approve an administrative variance or waiver that
modifies the minimum front yard requirements set out in zoning districts in chapter 122, article IV,
provided the applicant demonstrates that:

The existing setback average, as measured pursuant to the definition of "setbacks" in section
86-9, on the block of the street within the land use district in which the subject property is
located is less than the land use district standard, as established in zoning districts in chapter
122, article IV; and
The waiver will not result in a setback that is less than the existing front yard setback to the
furthermost projection of the main building that is closest to the front lot line on a contiguous
lot on either side of the subject property; and
The waiver is for an amount not greater than 20 percent of the land use district standard as
established in the zoning districts in chapter 122, article IV; and
In the event that a contiguous lot on either side of the subject property is vacant, the land use
district standard shall apply.

Notwithstanding the standards in subsections (h)(1), (4), (5), (6) and (7) of this section, an
administrative variance from any yard setback requirement may be granted for an elevator or
wheelchair lift or ramp required to allow access to the elevated dwelling unit of a disabled
applicant or disabled member of the applicant's household.
Public notification of proposed approval. In the event the city planner determines that an
application for an administrative variance or a waiver complies with the requirements of this
section, the city planning department shall provide written notice of proposed approval and
require posting as follows:

The planning department shall provide written notice by regular mail to owners of real
property located within 300 feet of the property which is the subject of the proposed
administrative variance or waiver.
Planning staff shall post the property which is the subject of the proposed administrative
variance or waiver with a waterproof sign of at least four square feet in front surface area,
which is lettered so as to be easily visible from all public streets and public ways abutting the
property.
The notice and posting shall provide a brief description of the proposed administrative
variance or waiver; indicate where the public may examine the application; and indicate the
30-working-day period within which to request a public hearing pursuant to subsection (n)
below or submit a written response. The cost of providing notice and posting shall be borne
by the applicant.

In the event a public hearing is not requested within the period provided in subsection (n) below,
the city planner shall review all public responses to the application for administrative variance or
waiver with respect to whether the proposed administrative variance or waiver complies with the
requirements and standards of this section, and, thereafter, the city planner shall issue a written
decision approving or denying the administrative variance.

In the event the city planner issues a written decision denying a requested administrative
variance, the applicant may file a written objection to the denial, which shall be deemed an

application for a variance pursuant to section 90-392, which shall be subject to procedures
pertaining to variances as contained in sections 90-391 through 90-397 of the Code of Ordinances.
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(n)

(o)

Public hearing by the planning board. If requested in writing by an aggrieved or adversely affected
party, as defined by section 163.3215(2), Florida Statutes, during the required 30 working days of
posting, a public hearing by the planning board shall be scheduled at the next available hearing
date. The public hearing shall be conducted in accordance with the procedures pertaining to
variances as contained in sections 90-391 through 90-397 of the Code of Ordinances.
Reapplication for the same or similar piece of property requesting the same or a similar
administrative variance from the land development regulations cannot be made within two years
from the date the application was originally denied by the planning board or city planner. An
applicant may, however, submit a substantially different application or reapply based on changed
conditions and/or the advent of new information which have a substantial impact on material
issues.

(Ord. No. 13-18, § 2, 10-16-2013)

Secs. 90-399—90-425. - Reserved.
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A.

B.

1.

2.

3.

4.
C.

A.

B.

C.

ARTICLE 20. - VARIANCE
Section 102.113. - Purpose and Intent.

The purpose and intent of this section is to provide a means of altering the requirements of
certain sections of the LDRs in specific instances where the strict application of those requirements
would deprive a property of privileges enjoyed by other properties with the identical regulatory zone
because of special features or constraints unique to the property involved. This article does not give
the power to take action which, in effect, allows a land use in contravention of the applicable regulatory
zone or in any other way changes the applicable regulatory zone. This article cannot be used to vary
the maximum size of an affordable dwelling unit.

Section 102.114. - Requirements for Application.
Applications for variances may be initiated by the property owner or a property owner's
authorized agent, any aggrieved or adversely affected person, as defined by Fla. Stat. § 163.3215
(2).
Applications shall be filed with the Department in accordance with Article 2, "Common
Development Application Elements", of this chapter and shall include, at a minimum, the following
information:

Evidence, in a form acceptable to the Director, of the resolution of all conditions of approval
for a special exception, Conditional Use permits, planned development, or variance to the
LDRs;
Traffic impact study or the minimum information required for a determination of compliance
with the levels of service for roads;
Proposed site plan which clearly delineates the locations and extent of the regulation to be
varied; and
Additional requirements as may be determined by the Director.

No variance shall be processed until the information necessary to review and decide upon the
proposed variance is deemed complete by the Director.

Section 102.115. - Review and Approval Procedures.
The PC and the Director shall review variances in accordance with the provisions of this section.

General Provisions: After proper notice, the PC shall conduct a quasi-judicial public hearing with
notification for the purpose of receiving oral and written evidence relative to the application.
The evidence shall be reviewed to determine if the application is consistent with existing
policies, standards and required findings.
Concurrent Processing of Applications: A variance request related to additional LDRs action(s)
which requires PC review shall be consolidated into (1) one hearing before the appropriate
approval authority for the major request being considered.
Floodplain Variance: In addition to the provisions of this article, an application for a variance of
the floodplain management provisions of Article 12, "100-Year Floodplain" of Chapter 107 shall
be subject to the variance requirements of that article.

Section 102.116. - Time Period for Hearing and Action.
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A.
B.

1.

2.

A.

B.

C.

D.

Public hearings conducted by the PC shall be held within 90 working days from the date of
acceptance of the complete application. The PC may take action on the proposed variance at the
conclusion of the public hearing, but shall take action no later then 95 working days after the complete
application was accepted. An extension of time for the PC action may be granted if mutually agreed
upon between the applicant and the Director. Failure of the PC to hold a public hearing or take action
within the time frames provided in this article shall constitute approval of the application.

Section 102.117. - Effective Date of Action.
Action on the variance application, unless otherwise specified, shall be effective upon expiration of

the appeal period. Notice shall be given in accordance with the provisions of this section.

Section 102.118. - Notice of Property Owners.
Public notice according to Article 4, "Notice of Public Meetings and Hearings", of this chapter, shall

be sent to the following:

All owners of real property that are the subject of the variance;
All owners of real property:

Within 100 feet of the property which is the subject of the variance when the variance
request is for an administrative deviation of 25 percent or less; or
Within 300 feet of the property which is the subject of the variance when the variance
request is for a deviation of 26 percent or more.

Section 102.119. - Compliance with Noticing Requirements.
Owners of all real property to be noticed pursuant to this section shall be those owners identified

on the latest Monroe County Assessor's ownership maps and records. Such notice is complied with
when the notice is sent to the last known addresses of such real property owners as identified in the
latest County Assessor's records. Any person who attends the public hearing shall be considered to be
legally noticed unless those persons can provide evidence that they were not notified according to the
provisions of this section.

Section 102.120. - Approval Standard.
Prior to approving an application for a variance, the PC or Director shall find that all of the

following apply to the property:

Special Circumstances: Because of the exceptional narrowness, shallowness or shape of the
specific piece of property;
Hardships: Other extraordinary and exceptional situation or condition of the property and/or
location of surroundings, the strict application of the regulation results in exceptional and
undue hardships upon the owner of the property;
No Detriment: The relief will not create a substantial detriment, as determined by the Director,
to the public good, substantially impair affected natural resources, in the opinion of the
biologist or impair the intent and purpose of the LDRs or applicable policies under which the
variance is granted;
No Special Privileges: The granting of the variance will not constitute a grant of special privileges
inconsistent with the limitations upon other properties in the vicinity and the identical
regulatory zone in which the property is situated;
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Use Authorized: The variance will not authorize a use or activity which is not otherwise
expressly authorized by the regulation governing the parcel of property; and
Relevant Factors: The PC or Director shall consider the following factors relevant when granting
the variance:

Physical Characteristics of the proposed construction.
Whether the use of the property is dependent upon granting the variance.
Whether granting the variance increases or decreases the danger to life and property.
The importance to the community of the services to be provided if the variance is granted.
The compatibility of the proposed variance to the surrounding properties.
The ability to safely access the property by regular and emergency vehicles if the variance
is not granted.
The costs of provided governmental services if the variance is or not granted.

Section 102.121. - One Year Wait on Denials.
After the denial of a variance, no application for a variance for the same or similar regulation may

be accepted for one (1) year immediately following the denial. This section shall not apply to
applications denied without prejudice, which may be re-filed within one (1) year.

Section 102.122. - Modification of a Variance.
Modification of the terms of the approved variance itself or the waiver or alteration of conditions

imposed incident to the granting of the variance shall require a new application following the same
procedure required for the initial variance.

Section 102.123. - Expiration.
A variance shall expire as provided in this section.

Time Period: A variance shall expire and become null and void at the time specified:
The variance shall expire and become null and void in 12 months after its effective date or
upon expiration of the associated building permit (s); or
The variance shall expire and become null and void in five (5) years if any required
building permit associated with the variance has not been extended or has lapsed and
become void.

Extension: The time period in Subsection A. of this section may be extended for an addition of
12 months by the PC or City Manager. Requests for time extensions shall be in writing and
shall be submitted prior to the expiration date. The request shall state the reason for the
extension.

Section 102.124. - Revocation.
Revocation of a variance shall be subject to the requirements of this section.

Initiation of Action: The Council may initiate an action to revoke a variance.
Grounds for Revocation: A variance may be revoked pursuant to the provisions of this section
upon a finding of any one (1) or more of the following grounds:

That the variance approval was obtained or extended by fraud; or
That one (1) or more of the conditions upon which such development approval was
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(a)
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granted have been violated.

Section 102.125. - City Council Action.
The Council shall hold a public hearing upon the revocation of the variance. The hearing shall be

noticed in accordance with this section. After the public hearing and consideration of the
recommendation of the Director the Council may take action to revoke the variance. The action of the
Council shall be by an affirmative vote of a majority of the entire membership of the Council. In the
case of a tie due to the absence of a member, the action shall be continued to a future meeting unless
requested otherwise by the person to whom the variance was granted. The final action of the Council
shall be considered final for the purposes of judicial review.

Section 102.126. - Administrative Variance.
Notwithstanding the foregoing, the Director may grant an administrative variance to up to 25

percent of the applicable provisions contained in, Article 5 "Setbacks and Height", Article 6 "Parking,
Loading and Stacking", Article 7 "Signs", Article 8 "Landscaping", Article 9 "Open Space" and Article 10
"Fences, Walls, Hedges and Screening", of Chapter 107 and Chapter 108 "Nonconformities" as follows:

Application Required: An application for an administrative variance shall be submitted on a
form provided by the City accompanied with an application fee as established by Council.
Criteria for Approval: The Director shall consider whether the following conditions exist:

The proposed variance is compatible with the surrounding land uses and will not be
detrimental to the community; and
The variance is the minimum necessary to make possible the use of the property that is
the subject of the variance; and

The variance will not have an adverse effect upon near shore water quality, as
determined by the City Biologist; and
The variance will not have a negative impact upon the City's affordable housing stock.

Notice of Intent to Issue: Prior to issuance of the administrative variance, the Director shall give
the applicant notice of the City's intent to issue the administrative variance. The applicant shall
provide written notice to the surrounding properties pursuant to the notice requirements of
this subsection.
Public Hearing: Within 30 working days of the date of the publishing of the notice of intent to
issue the variance, a public hearing to appeal the approval or denial of an administrative
variance may be requested in writing to the Director by the applicant, an adjacent property
owner or an aggrieved or adversely affected property owner located within 100 feet of the
property that is subject to the administrative variance pursuant to Article 17 "Appeals" of this
chapter.

Figure 102.126.1
Variance Review Process
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(e)

(f)

(1)

(2)

(3)

(4)

Sec. 102-186. - Variances granted by the planning director.
Purpose.

The purpose of this section is to establish authority, procedures, and standards for the granting of
variances and waivers from certain requirements of this chapter.

Authority and scope of authority.

The planning director is authorized to grant the following variances and waivers according to the
standards of subsections (f) and (g) of this section:

Reduction in the front, and rear yard, nonshoreline setback requirements in chapter 130,
article VI by no more than ten feet and side yard setback by no more than 20 percent;

Reduction in the off-street parking requirements in chapter 114, article III by no more than 20
percent;

Reduction in the bufferyard width requirements for class C, D, E, and F district boundaries,
major streets, and scenic corridors in chapter 114, article V by no more than ten percent; and

Reduction by no more than ten percent in the total area of landscaping required for off-street
parking and loading in chapter 114, article III.

Application.

An application for a variance or waiver under this section shall be submitted to the planning director
on a form approved by the planning director.

Procedures.

The planning director shall normally complete his review of the entire application and render a
proposed decision within 15 working days of receipt of the application.

Decision.

The planning director's decision shall be in writing. Except for the special accessibility setback variance
as provided for in subsection (h) of this section, a variance shall only be granted if all of the standards
in subsection (f) of this section are met.

Standards for variances.

The planning director shall grant a variance under this section if the applicant demonstrates that all of
the following standards are met:

The applicant shall demonstrate a showing of good and sufficient cause;

Failure to grant the variance would result in exceptional hardship to the applicant;

Granting the variance will not result in increased public expenses, create a threat to public
health and safety, create a public nuisance, or cause fraud or victimization of the public;

Property has unique or peculiar circumstances, which apply to this property, but which do not
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(5)

(6)

(7)

(8)

(g)

(1)

(2)

(3)

(4)

(h)

(i)

(1)

(2)

apply to other properties in the same zoning district;

Granting the variance will not give the applicant any special privilege denied other properties
in the immediate neighborhood in terms of the provisions of this chapter or established

development patterns;

Granting the variance is not based on disabilities, handicaps or health of the applicant or
members of his family;

Granting the variance is not based on the domestic difficulties of the applicant or his family;
and

The variance is the minimum necessary to provide relief to the applicant.

Standards for waivers.

The director of planning may approve a waiver that modifies the minimum front yard requirements set
out in section 130-186 provided the applicant demonstrates that:

The existing setback average, as measured pursuant to the definition of "setbacks" in section
101-1, on the street within the land use district in which the subject property is located is less

than the land use district standard, as established in section 130-186;

The waiver will not result in a setback that is less than the existing front yard setback to the
further most projection of the main building that is closest to the front lot line on a contiguous

lot on either side of the subject property;

The waiver is for an amount not greater than 20 percent of the land use district standard as
established in section 130-186; and

In the event that a contiguous lot on either side of the subject property is vacant, the land use
district standard shall apply.

Special accessibility setback variance.

Notwithstanding the standards in subsections (f)(4), (5), (6) and (7) of this section, a variance from the
yard setback requirements may be granted for an elevator or wheelchair lift or ramp required to allow
access to the elevated dwelling unit of a disabled applicant or disabled member of his household.

Public notification of proposed approval.

After determining that an application for a variance or a waiver complies with the requirements of this
section, the planning director shall provide written notice of proposed approval and require posting as
follows:

The planning director shall provide written notice by regular mail to owners of real property
located within 300 feet of the property that is the subject of the proposed variance or waiver.

The applicant shall post the property of the proposed variance or waiver with a waterproof
sign of at least four square feet in front surface area, which is lettered so as to be easily visible

from all public streets and public ways abutting the property. The property shall remain posted for no
less than 30 consecutive calendar days beginning within five working days of the date that the
application is deemed to be in compliance by the planning director.
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(3)

(j)

(k)

(a)

(b)

(1)

(2)

(3)

(4)

(5)

(c)

(d)

The notice and posting shall provide a brief description of the proposed variance or waiver
and indicate where the public may examine the application. The cost of providing notice and

posting shall be borne by the applicant.

Decision by the planning director.

After 30 calendar days of proper posting, review of all public responses to the variance or waiver
application and upon a finding that the proposed variance or waiver and application have or have not
complied with the requirements and standards of this section, the planning director shall issue a
written variance decision.

Public hearing by the planning commission.

If requested in writing by the applicant, or an adversely affected owner or resident of real property
located in the county during the required 30 calendar days of posting, a public hearing shall be
scheduled on the application for a variance or waiver after the 30th day of posting, but before the 60th
day after posting. All costs of the public hearing shall be the responsibility of the applicant for the
variance or waiver. The public hearing shall be conducted in accordance with section 110-5 and
provisions of section 102-187.

(Code 1979, § 9.5-523; Ord. No. 40-1988, § 190; Ord. No. 19-1993, § 16; Ord. No. 034-2003, § 1; Ord. No.
040-2007, § 3)

Sec. 102-187. - Variances granted by planning commission.
Purpose.

The purpose of this section is to authorize procedures and standards for the granting of variances
from certain provisions of this chapter.

Authority and scope of authority.

The planning commission is authorized to grant the following variances in accordance with the
standards in section 102-186(f):

Front, back, side, and rear yard setback requirements in chapter 130, article VI;

District boundary, major street and scenic corridor bufferyard requirements in chapter 114,
article V;

Off-street parking and loading space requirements in chapter 114, article III;

Landscaping requirements in chapter 114, article IV; and

Access standards in chapter 114, article VII.

Application and procedures.

An application for a variance shall be submitted to the planning director. The planning director shall
review the entire application and all public responses thereto and prepare a staff report with
recommendations for the planning commission. The variance application shall be heard at a regularly
scheduled meeting of the planning commission. Notice, posting and hearing requirements shall be in
accordance with section 110-5.

Decision.
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The planning commission's decision shall be in writing in accordance with section 101-1. Except for the
special accessibility setback variance provided for in section 102-186(g), a variance shall only be
granted if the standards in section 102-186(f) are met.

(Code 1979, § 9.5-524; Ord. No. 034-2003, § 3)
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