
 
  

 
 
 
 
 
 
 

Council Communication 
 
 
 

To:  
 
From: 
 
Date: 

Mayor and Village Council 
 
Nina Boniske, Village Attorney 
 
October 10, 2013 
 

Subject: Approval of a Resolution of the Village Council authorizing partial settlement 
of the litigation styled Intercoastal Contracting Corporation v. the Village of 
Islamorada, Brown & Demandt, P.A., Robert Brown and Donald Hodgetts; 
Village of Islamorada v. Great American E&S Insurance Company, Case No. 
2006-CA-43-P, 16th Judicial Circuit, Monroe County, Florida approving the 
Settlement Agreement regarding Intercoastal’s Breach of Contract Claim 
against the Village and Professional Negligence Claim against Brown & 
Demandt, Robert Brown and Donald Hodgetts for the construction of the 
Village’s Amphitheater. (the “Litigation”) 

 
 
 
Background:  
On December 3, 2001, the Village contracted with Brown & Demandt, P.A. (“B&D”) to prepare the 
construction drawings and all necessary engineering for the construction of a small, open-air 
amphitheater located within the Village (the “Project”) and to perform shop drawing review and 
quality assurance inspections throughout the course of the Project (the “Design Agreement”).  The 
Design Agreement required B&D to obtain and maintain professional liability insurance. In 
accordance with the Design Agreement, B&D entered into a “Design Team Professional Liability 
Insurance Project Specific Policy” with Great American (the “Policy”) that became effective on 
May 17, 2002.  The expiration date of the Policy was October 30, 2002 and, although it was a 
“Claims Made and Reported Policy,” it included an extended reporting period of an additional 
36 months through October 2005.  The Policy was a project specific policy that related specifically 
to the Project and had a policy limit of $500,000.00. 
 
The Village moved forward with the Project and, on or about October 21, 2002, entered into an 
agreement (“Construction Agreement”) with its general contractor, Intercoastal Contracting Corp. 
(“Intercoastal”).  The Construction Agreement included two phases: Phase I of the Project consisted 
of all labor, materials, and equipment to complete the Project, with the exception of installation of 
the pre-fab roof tension membrane, which was to be Phase II.  Throughout the Project, Intercoastal 
complained that the design prepared by B&D was not constructible and that B&D was non-
responsive to RFI’s.  In 2004 the Village suspended work on the Project to determine a course of 
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action.  On July 22, 2004, Intercoastal notified the Village that it had terminated the Construction 
Agreement pursuant to Article 14.20 of the General Conditions of the Construction Agreement.  On 
September 24, 2004, the Village timely notified Great American of potential claims against B&D. 
 
At the time that the Construction Agreement was terminated, Intercoastal had been paid 
approximately $306,408.30 of a total contract sum of $601,551.00.  Pending at that time was a pay 
request for approximately $47,317.70 (which was not paid by the Village).  While the Village 
Council was exploring options to complete or demolish the partially built Amphitheater, ICE, a 
local non-profit group came forward and requested that the Village allow them to complete 
construction of the Amphitheater utilizing both the balance of funds appropriated by the Village for 
the Project as well as significant funds of their own.   An Agreement was entered into between ICE 
and the Village and the Project was completed with a different contractor hired by ICE.  Of the total 
construction budget for the Project, approximately $350,000.00 was contributed by a TDC Grant 
and TIB Bank donation.  The balance of Village funds originated from the Village’s Infrastructure 
Fund. 
 
In 2006, Intercoastal filed suit against the Village as well as B&D, Robert Brown and Donald 
Hodgetts, seeking damages allegedly exceeding $600,000.00, and asserted the following claims: (a) 
Breach of Contract against the Village; (b) Professional Negligence against B&D and Robert 
Brown; and (c) Professional Negligence against Donald Hodgetts (the “Amended Complaint”).  The 
Village, in turn, filed a counterclaim against Intercoastal for breach of contract and sued Robert 
Brown, B&D and Donald Hodgetts for indemnity to the extent that the Village was found liable to 
Intercoastal for damages attributable to Robert Brown’s, B&D’s or Donald Hodgetts’ negligence. 
 
On September 18, 2006, (without the knowledge of the Village), Great American entered into a 
“Mutual Release of Insurance Policy Agreement” with B&D, Robert Brown and Frank Demandt 
(the “Policy Release”).  Pursuant to the Policy Release, Great American paid Brown the sum of 
$150,000.00 and walked away from the defense of this litigation.  The Village, through discovery 
and court order in the case was able to obtain this information and subsequently filed a Third Party 
Complaint against Great American seeking a declaratory judgment regarding the Policy Release 
(the “Village’s Declaratory Action”).  Great American, in turn, filed a counterclaim against the 
Village, Brown and B&D seeking a declaratory judgment concerning coverage (the “Great 
American Declaratory Action”).  The Village subsequently obtained a court order granting 
summary judgment against Brown and B&D and finding that the Policy Release amounted to a 
breach of the implied covenant of good faith and fair dealing within the Design Agreement. The 
Village further obtained a constructive trust upon Brown’s and B&D’s assets for the funds. 
 
The parties attended two (2) formal mediations, took discovery, attempted informal settlement and 
filed and argued several motions for Summary Judgment in the past few years.  Despite all attempts, 
no settlement was arrived at.  On July 26, 2013, Judge Garcia issued a scheduling order and set the 
case for trial.  At that time several motions for Summary Judgment were filed by all parties.  
 
The following motions for summary judgment were originally scheduled to be heard by the Court 
during a three-hour special set hearing on October 9, 2013: (a) The Village’s Motion for Summary 
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Judgment against Great American, Robert Brown and B&D relating to the Village’s Declaratory 
Action; (b) the Village’s Motion for Partial Summary Judgment Against Intercoastal relating to its 
claim for delay and suspension damages; and (c) the Village’s motion for partial summary judgment 
against Intercoastal relating to Intercoastal’s claim for lost bonding capacity damages; (d) Brown 
and B&D’s Motion for Summary Judgment against Intercoastal; and (e) Brown and B&D’s Motion 
for Partial Summary Judgment against the Village’s indemnification claims.  The summary 
judgment hearing has been postponed as a result of the Parties working towards partial settlement. 
 
The Parties are desirous of resolving their disputes and avoiding the additional costs of a trial on the 
construction claims and have arrived at a settlement of the pending claims as described in the 
Settlement Agreement (the “Settlement Agreement”).  Pursuant to the Settlement Agreement, the 
Village and Great American have collectively agreed to pay Intercoastal the sum of $315,000.00 to 
settle any and all claims Intercoastal may have against the Village and any and all claims that the 
Village has or may have against Great American relating to the Policy and/or the Policy Release 
(“Settlement Sum”).  The Settlement Sum shall be paid as follows: Great American shall pay to 
Intercoastal $180,000.00 (the “Great American Payment”) and the Village shall pay to Intercoastal 
$135,000.00 (the “Village Payment”). 
 
Pursuant to the Settlement Agreement the Parties have agreed to execute the following 
documents:  
 

1. Intercoastal shall execute Notices of Voluntary Dismissal of Amended Complaint, 
voluntarily dismissing all Counts of  the Amended Complaint against the Village, 
with prejudice, and against Robert Brown, B&D and Donald Hodgetts, without 
prejudice; 

 
2. The Village shall execute a Notice of Voluntary Dismissal of Counterclaim with 

Prejudice, voluntarily dismissing its Counterclaim against; 
 
3. The Village shall execute a Notice of Voluntary Dismissal of Third Party 

Complaint with Prejudice, voluntarily dismissing the Village’s Declaratory 
Action against Great American; 

 
4. The Village shall execute a Notice of Voluntary Dismissal of Third Party 

Complaint, voluntarily dismissing, without prejudice, the Village’s Declaratory 
Action against Robert Brown and B&D; 

 
5. The Village shall execute a Notice of Voluntary Dismissal, voluntarily 

dismissing, without prejudice, the Village’s crossclaim for contractual 
indemnification against B&D; 

 
6. The Village shall execute a Notice of Voluntary Dismissal, voluntarily 

dismissing, without prejudice, the Village’s crossclaims for common law 
indemnification against B&D, Robert Brown and Donald Hodgetts; 
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7. Great American shall execute a Notice of Voluntary Dismissal of the Great 

American Declaratory Action against the Village with Prejudice; 
 
8. Great American shall execute a Notice of Voluntary Dismissal of the Great 

American Declaratory Action against Robert Brown and B&D without Prejudice. 
 
Analysis:    
The proposed partial settlement will resolve the pending claims asserted by Intercoastal, avoid 
the expense and delay of continued lengthy construction litigation, including the defense of a 
construction trial, the expense of experts, and associated costs.  Upon approval of the Settlement 
Agreement, the parties to the settlement will file appropriate dismissals of their claims, with each 
party to bear its own costs and attorney’s fees.  The parties to the Settlement Agreement will be 
mutually releasing each other, meaning that the Village would be waiving any future rights 
against either Intercoastal or Great American.  
 
Budget Impact:   
The proposed settlement would require the Village to contribute approximately $135,000.00 
towards the total settlement payment of $315,000.00 to Intercoastal.  At the time that the 
Contract terminated in 2004 Intercoastal had an outstanding pay request of $47,317.00 which 
was originally held by the Village pending resolution of any disputes.  The additional sum of 
approximately $87,683.000 would be the difference required to fund the settlement with 
Intercoastal.  The sum of $135,000.00 would be allocated from the Village’s Capital Projects 
Fund.  The proposed partial settlement would alleviate the costs and expenses associated with 
continued lengthy litigation of the construction case filed by Intercoastal.  
 
The Village would still incur legal fees to defend the outstanding unsettled claim filed by Brown 
and B&D for construction management services.  Funds have been budgeted in the 2013-14 
Litigation Budget to cover the continued expense to defend the remaining claim by the architect.  
 
Staff Impact:   
None. 
 
Recommendation:   
Staff recommends approval of the proposed attached Resolution (See Attachment “A”) 
approving the Settlement Agreement. 
 
 
 



ATTACHMENT “A” 

RESOLUTION NO. 

 
  A RESOLUTION OF THE VILLAGE COUNCIL OF 

ISLAMORADA, VILLAGE OF ISLANDS, FLORIDA, 
APPROVING THE PARTIAL SETTLEMENT OF THE 
LITIGATION STYLED INTERCOASTAL CONTRACTING 
CORPORATION VS. THE VILLAGE OF ISLAMORADA, 
BROWN & DEMANDT, P.A., ROBERT BROWN AND 
DONALD HODGETTS; THE VILLAGE OF ISLAMORADA 
VS. GREAT AMERICAN E&S INSURANCE COMPANY 
CASE NO. 2006-CA-43-P, PENDING IN THE SIXTEENTH 
JUDICIAL CIRCUIT, AND APPROVING THE 
SETTLEMENT OF CLAIMS BETWEEN INTERCOASTAL, 
GREAT AMERICAN AND THE VILLAGE RELATING TO 
THE VILLAGE’S AMPHITHEATER CONSTRUCTION; 
AUTHORIZING THE APPROPRIATE VILLAGE 
OFFICIALS TO EXECUTE THE SETTLEMENT 
AGREEMENT, RELEASE AND ANY ADDITIONAL 
DOCUMENTS PERTAINING TO THE SETTLEMENT; 
AUTHORIZING THE APPROPRIATE VILLAGE 
OFFICIALS TO TAKE ALL ACTIONS NECESSARY TO 
IMPLEMENT THE TERMS AND CONDITIONS OF THE 
SETTLEMENT; TO EXECUTE AND FILE ANY REQUIRED 
DOCUMENTS WITH THE COURT TO DISMISS CERTAIN 
PARTIES FROM THE LITIGATION; AUTHORIZING THE 
EXPENDITURE OF $135,000.00 FROM THE CAPITAL 
PROJECTS FUND; AND PROVIDING FOR AN EFFECTIVE 
DATE. 

 
WHEREAS, in 2006, Intercoastal Contracting Corporation (“Intercoastal”) filed suit 

against the Village alleging breach of contract and claiming damages for the payment of 

outstanding contractual dollars, for delay and lost bonding capacity damages, and for  

unapproved change orders arising out of the construction agreement  between the Village and 

Intercoastal for the construction of the Village’s Amphitheater at Founder’s Park (the 

“Amphitheater”); and 

WHEREAS, in the suit Intercoastal additionally sued Brown and Demandt, P.A., Robert 

Brown and Donald Hodgetts, the Village’s designers, architects and engineers for negligence 

pertaining to the design of the Amphitheater; and 
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WHEREAS, the Village filed a cross-claim against Great American E&S Insurance 

Company pertaining to Brown and Demandt’s, insurance coverage pertaining to the negligence 

claims filed by Intercoastal; and 

WHEREAS, Brown & Demandt and Brown filed claims against the Village for payment 

of services relating to construction management services; and 

WHEREAS, the suit styled as Intercoastal Contracting Corporation v. the Village of 

Islamorada, Brown & Demandt, P.A., Robert Brown and Donald Hodgetts, the Village of 

Islamorada v. Great American E&S Insurance Company, Case No. 2006-CA-43-P, is pending in 

the Circuit Court of the 16th Judicial Circuit in and for Monroe County, Florida (the 

“Litigation”); and  

WHEREAS, to avoid the expense and delay of continued lengthy litigation, some of the 

parties to the Litigation desire to resolve and settle their claims on an amicable basis, subject to 

certain terms and conditions set forth within a proposed Settlement Agreement; and 

WHEREAS, in exchange for the contribution of $135,000.00 from the Village towards 

the settlement of $315,000.00, the Village, Intercoastal and Great American desire to settle their 

portion of the pending Litigation; and 

WHEREAS, the Village Council finds that it is in the best interest of the Village to 

approve the Settlement Agreement. 

NOW THEREFORE, BE IT RESOLVED BY THE VILLAGE COUNCIL OF 

ISLAMORADA, VILLAGE OF ISLANDS, FLORIDA, AS FOLLOWS: 

 Section 1.   Recitals.  The above Recitals are true and correct and are incorporated 

herein by this reference.  
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Section 2. Approval of the Settlement Agreement. The Settlement Agreement 

between the Village, Intercoastal and Great American, a copy of which is attached as Exhibit 

“1,” together with such non-material changes as may be acceptable to the Village Manager and 

approved as to form and legality by the Village Attorney, is approved.   

Section 3. Authorization.  The appropriate Village officials including the Mayor,  

Vice Mayor, Village Manager and Village Attorney are authorized to execute the Settlement 

Agreement, to execute any additional documents pertaining to the settlement, to file with the 

Circuit Court any other required court filings as specified in the Settlement Agreement, and to 

take all actions necessary to implement the terms and conditions of the  Settlement Agreement to 

conclude the portion of the Litigation specified in the Settlement Agreement. 

Section 4. Approval of Fund Expenditure.  The expenditure of $135,000.00 from 

the Capital Projects Fund is approved. 

 Section 5. Effective Date.  This Resolution shall be effective immediately upon its 

adoption. 

 

 

 

[REMAINDER OF PAGE INTENTIONALLY LEFT BLANK] 
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The foregoing Resolution was offered by _________________, who moved for its 

adoption on first reading.  This motion was seconded by _____________________, and upon 

being put to a vote, the vote was as follows: 

 

FINAL VOTE AT ADOPTION 

VILLAGE COUNCIL OF ISLAMORADA, VILLAGE OF ISLANDS, FLORIDA: 

Mayor Ken Philipson   ___ 
Vice Mayor Ted Blackburn  ___ 
Councilman Mike Forster  ___ 
Councilwoman Deb Gillis  ___ 
Councilman Dave Purdo  ___ 
 
 
PASSED AND ADOPTED on this 10th day of October, 2013. 

 
 
       ______________________________ 
       KEN PHILIPSON, MAYOR 
ATTEST: 

 

_________________________________ 
VILLAGE CLERK 
 
 
APPROVED AS TO FORM AND LEGALITY 
FOR THE USE AND BENEFIT OF ISLAMORADA,  
VILLAGE OF ISLANDS ONLY: 
 
 
 
____________________ 
VILLAGE ATTORNEY  



EXHIBIT "1"
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