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Council Communication 
 
 
 
 

 
 

To:    
 

Mayor and Village Council 

Through: 
 
From: 

Edward Koconis, AICP, Village Manager 
 
James White, Esq. 
Village Attorney’s Office  
 

Date: 
 

April 12, 2012 

SUBJECT: 
 

Approval Of Settlement Agreement Regarding F.S. Section 70.001 Bert J. 
Harris Act Claim By Mr. Graham Glynn  Related To 75831 Overseas Hwy 
 

 
 
Background:  
 
On September 23, 2011 the Village received notice pursuant to the Bert J. Harris, Jr., Private 
Property Rights Protection Act (the “Bert J. Harris Act”), Florida Statute, Section 70.001 of a 
claim under the Act for the Village’s inordinate burden, restriction, and limitation on the subject 
property by denying the existing use and reconstruction of a non-conforming dock.    
 
The Bert J. Harris Act, created in 1995 by the Florida Legislature, created a new cause of action 
for an aggrieved property owner who demonstrates that specific governmental action 
“inordinately burdens” their property.   
 
Pursuant to Section 70.001(4)(a), Florida Statutes, a property owner seeking compensation must 
present, at least 150 days prior to filing an action in circuit court, a written claim to the head of 
the governmental entity along with a bona fide, valid appraisal that demonstrates the loss of the 
fair market value to the property.  
 
Section 70.001(4)(c), Florida Statutes, requires the Village to make a written settlement offer 
during the 150-day notice period, unless extended by the parties.  In this instance, the parties 
have agreed to extend the statutory notice period in order to reach an amicable settlement of this 
Bert J. Harris Act Claim.  Specifically, subsections (1)-(11) provide eleven options available to 
the Village Council in consideration of any proposed settlement offer. 
 
On March 8, 2012, the Village Council authorized Village staff to prepare and submit a written 
settlement offer to Mr. Glynn authorizing replacement of the previously existing non-conforming 
dock subject to certain conditions and agreement between Mr. Glynn and the Village Manager as 
to the exact size and footprint of the replacement dock structure.  As such, agreement between 
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the parties was reached on March 12, 2012 concerning the exact size and footprint of the non-
conforming replacement dock.   
 
Subsequently, on March 21, 2012, Village staff submitted a written settlement offer to Mr. 
Glynn, which permits the replacement of the existing non-conforming dock subject to specified 
conditions.  On March 26, 2012, Mr. Glynn accepted the Village’s written settlement offer.     
 
In order to implement the agreed upon settlement offer requires the parties enter into a formal 
Settlement Agreement.  Additionally, Section 70.001(4)(d)(2) requires circuit court approval of 
the proposed Settlement Agreement to ensure that the relief granted protects the public interest 
and is the appropriate relief necessary to prevent the governmental regulatory effort from 
inordinately burdening the subject property.   
 
 
Analysis:   The proposed Settlement Agreement will avoid the expense and delay of lengthy 
litigation and allow the Village and Mr. Glynn to resolve the pending Bert J. Harris Act Claim on 
an amicable basis.    Upon final approval by the circuit court, the Settlement Agreement provides 
for a complete resolution of the pending Bert J. Harris Act Claim.  Each party will bear its own 
costs and attorney’s fees and the court shall retain jurisdiction of the parties and subject matter to 
enforce the terms of the proposed Settlement Agreement.     
 
Budget Impact:  The proposed Settlement Agreement would alleviate the costs and expenses 
associated with lengthy litigation.  
 
Staff Impact:  None  
 
Recommendation:  Pursuant to Section 70.001(4)(c), Florida Statutes, the Village Council is 
authorized to enter into the proposed Settlement Agreement with Mr. Glynn to address the 
pending Bert J. Harris Act Claim. Staff recommends approval of the proposed attached 
Resolution approving the Settlement Agreement. 
 
 
 



 

 

RESOLUTION NO. 12-________ 

 
  A RESOLUTION OF THE VILLAGE COUNCIL OF 

ISLAMORADA, VILLAGE OF ISLANDS, FLORIDA, 
APPROVING THE BERT J. HARRIS JR., PRIVATE 
PROPERTY RIGHTS PROTECTION ACT (“BERT J. 
HARRIS ACT”) PRE-SUIT CLAIM SETTLEMENT  
AGREEMENT; AUTHORIZING THE APPROPRIATE 
VILLAGE OFFICIALS TO EXECUTE THE SETTLEMENT 
AGREEMENT AND ANY ADDITIONAL DOCUMENTS 
PERTAINING TO THE SETTLEMENT AGREEMENT AND 
TO TAKE ALL ACTIONS NECESSARY TO IMPLEMENT 
THE TERMS AND CONDITIONS OF THE SETTLEMENT 
AGREEMENT;   AND PROVIDING FOR AN EFFECTIVE 
DATE. 

 
 

WHEREAS, the Graham Glynn (the “Property Owner”) has filed a Bert J. Harris Jr., 

Private Property Rights Protection Act (the “Bert J. Harris Act”) pre-suit claim against 

Islamorada, Village of Islands (the “Village”) pursuant to Section 70.001(4)(a), Florida Statutes 

(the "Harris Act Claim"); and 

WHEREAS, the Harris Act Claim involves an action for compensation under the Bert J. 

Harris Act pertaining to the replacement of a previously existing hurricane destroyed non-

conforming dock as an accessory use to certain real property owned by the Property Owner 

located at 75831 Overseas Hwy, Islamorada, Florida (the “Subject Property”); and  

WHEREAS, to avoid the expense and delay of potential lengthy litigation, the Parties 

desire to resolve and settle the Harris Act Claim pertaining to the Subject Property on an 

amicable basis, subject to certain terms and conditions set forth with the proposed Settlement 

Agreement; and 

WHEREAS, Section 70.001(4)(c)(1)-(11), Florida Statutes provides the Village with 

various options in reaching settlement concerning the pending Harris Act Claim; and 



 

 

WHEREAS, the Parties agree to enter into this Settlement Agreement as full and 

complete resolution of all issues related to the Harris Act Claim and to provide for the mutually 

acceptable development of the Subject Property; and  

WHEREAS, the Parties had agreed to extend the settlement offer time frames and this 

Settlement Agreement will serve to effectuate the Village’s settlement offer on the Harris Act 

Claim, pursuant to Chapter 70.001(4)(c), Florida Statutes; and 

WHEREAS, pursuant to Chapter 70.001(4)(d), Florida Statutes, this Settlement 

Agreement will have the effect of a modification to the Village’s Comprehensive Plan and Land 

Development Regulations (“LDRs”) as it would otherwise apply to the Subject Property; and  

WHEREAS, the relief granted to the Property Owner protects the public interest served 

by the Village’s Comprehensive Plan and LDRs and is the appropriate relief necessary to prevent 

the governmental regulatory effort from inordinately burdening the Subject Property; and 

WHEREAS, the Village Council of Islamorada, Village of Islands, Florida, (the “Village 

Council”) desires to enter into settlement concerning the pending Bert J. Harris Act Claim, a 

copy of which is attached hereto as Exhibit “A” (the “Settlement Agreement”), which will avoid 

the expense and delay of lengthy litigation and allow the Village and Property Owner to resolve 

the pending Bert J. Harris Act Claim on an amicable basis.   

NOW THEREFORE, BE IT RESOLVED BY THE VILLAGE COUNCIL OF 

ISLAMORADA, VILLAGE OF ISLANDS, FLORIDA, AS FOLLOWS: 

 Section 1.   Recitals.  The above Recitals are true and correct and are incorporated 

herein by this reference.  



 

 

Section 2. Approval of the Settlement Agreement. The Village Council hereby 

approves the execution of the Settlement Agreement and any additional documents pertaining to 

the Settlement Agreement. 

Section 3. Authorization.  The appropriate Village officials including the Mayor, 

Village Manager and Village Attorney are authorized to execute and deliver the Settlement 

Agreement and any additional documents pertaining to the Settlement Agreement, including but 

not limited to addendums thereto, filing with the circuit court for the entry of a consent 

judgment, termination of the Settlement Agreement if necessary, and to take all action necessary 

to implement the terms and conditions of the Settlement Agreement. 

 Section 4. Effective Date.  This Resolution shall be effective immediately upon its 

adoption. 

The foregoing Resolution was offered by _________________, who moved for its 

adoption on first reading.  This motion was seconded by _____________________, and upon 

being put to a vote, the vote was as follows: 

 

FINAL VOTE AT ADOPTION 

VILLAGE COUNCIL OF ISLAMORADA, VILLAGE OF ISLANDS 

Mayor Michael Reckwerdt  ___ 
Vice Mayor Ken Philipson  ___ 
Councilman Don Achenberg  ___ 
Councilman Ted Blackburn  ___ 
Councilman Dave Purdo  ___ 
 
 
PASSED AND ADOPTED THIS 12TH DAY OF APRIL, 2012. 

 
 



 

 

      ______________________________  
      MICHAEL RECKWERDT, MAYOR 
 

 

ATTEST: 

_________________________________ 
Village Clerk 
 
 
 
 
 
 
APPROVED AS TO FORM AND LEGALITY 
FOR THE USE AND BENEFIT OF ISLAMORADA,  
VILLAGE OF ISLANDS ONLY: 
 
 
 
__________________________________ 
VILLAGE ATTORNEY 
 
 
 



Exhibit “A” 

SETTLEMENT AGREEMENT 
 

THIS SETTLEMENT AGREEMENT   (this “Settlement Agreement”) is entered into 

between ISLAMORADA, VILLAGE OF ISLANDS, a Florida municipal corporation (the 

"VILLAGE”), and GRAHAM GLYNN (the “PROPERTY OWNER”), with each being 

referred to herein as a Party or collectively as the Parties. 

W I T N E S S E T H : 

WHEREAS, the PROPERTY OWNER filed a Bert J. Harris Jr., Private Property Rights 

Protection Act (the “Bert J. Harris Act”) pre-suit claim against the VILLAGE pursuant to 

Section 70.001(4)(a), Florida Statutes (the "Harris Act Claim") (See Exhibit A); and 

WHEREAS, the Harris Act Claim involves an action for compensation under the Bert J. 

Harris Act pertaining to the replacement of a previously permitted and existing non-conforming 

dock as an accessory use to certain real property owned by the PROPERTY OWNER within the 

Village; and  

WHEREAS, the PROPERTY OWNER is now and at all times herein mentioned the 

owner of real property located at 75831 Overseas Hwy, Islamorada, Florida and is legally 

described as: Lot 17, Block 3, Amended and Extended Plat of Matecumbe Ocean-Bay 

Subdivision Section One, according to the plat thereof as recorded in Plat Book 2, page 96 of the 

public records of Monroe County, Florida (referred to as the “Subject Property”); and 

WHEREAS, the PROPERTY OWNER has presented a claim for damages together with  

an appraisal dated February 18, 2011, which reflects a $200,000.00 difference in the fair market 

value of the Subject Property based upon the VILLAGE denial of a permit for the replacement of 
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the previously existing hurricane destroyed non-conforming dock on the Subject Property (See 

Exhibit B); and 

WHEREAS, VILLAGE has provided notice to owners of real property contiguous to the 

Subject property at the addresses listed on the most recent county tax rolls; and 

WHEREAS, the Parties had agreed to extend the settlement offer time frames; and  

WHEREAS, Section 70.001(4)(c)(1)-(11), Florida Statutes provides the VILLAGE with 

eleven various options in reaching settlement concerning the pending Harris Act Claim; and 

WHEREAS, on March 21, 2012, the VILLAGE issued a written settlement offer to the 

PROPERTY OWNER providing for replacement of the previously existing non-conforming 

dock with certain conditions (See Exhibit C); and  

WHEREAS, on March 26, 2012, the PROPERTY OWNER accepted the VILLAGE 

settlement offer; and 

WHEREAS, to avoid the expense and delay of potential lengthy litigation, the Parties 

desire to resolve and settle the Harris Act Claim between the Parties pertaining to the Subject 

Property on an amicable basis, subject to the terms and conditions set forth herein, including 

Exhibit C attached hereto; and 

WHEREAS, pursuant to Chapter 70.001(4)(d), Florida Statutes, this Settlement 

Agreement will have the effect of a modification to the Village’s Comprehensive Plan and Land 

Development Regulations (“LDRs”) as it would otherwise apply to the Subject Property; and  

          WHEREAS, the relief granted to PROEPRTY OWNER protects the public interest served 

by the Village’s Comprehensive Plan and LDRs and is the appropriate relief necessary to prevent 

the governmental regulatory effort from inordinately burdening the Subject Property; and 
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 WHEREAS, the Parties agree to enter into this Settlement Agreement as full and 

complete resolution of all issues related to the Bert J. Harris Act Claim and to provide for the 

mutually acceptable development of the Subject Property . 

NOW, THEREFORE, IN CONSIDERATION of the terms and conditions set forth 

herein and as the full, complete and final Agreement, the Parties hereto agree as follows: 

1. Recitals Incorporated.  The foregoing recitals are true and correct and are 

hereby incorporated in and made a part of this Settlement Agreement. 

2. Replacement of Non-Conforming Dock.    The Parties agree that the Subject 

Property may be developed under the terms and conditions of this Settlement Agreement once 

effective.  The VILLAGE further agrees to use its best efforts and to faithfully, responsibly, 

expeditiously, and completely fulfill the intent and duties set forth herein by processing any 

required permit application necessary to allow the PROPERTY OWNER to construct and 

replace the non-conforming dock subject to the following conditions: 

(1) Mr. Glynn shall be allowed to re-apply for and obtain a building permit for 
the replacement of the non-conforming dock. 

(2) Glynn shall provide both DEP and ACOE approvals and /or permits prior to 
issuance of a Village building permit for the replacement dock. 

(3) The maximum length of the replacement dock including the terminal platform  
shall not exceed 206 ft.   

(4) The replacement dock shall be in compliance with both DEP regulations and 
Village Code Section 30-1555(C) pertaining to non-conforming water 
dependent structures. 

3. Village Council Approval.    The Parties acknowledge and agree that VILLAGE 

Council approval is required in connection with any formal settlement of the Harris Act Claim 

between the Parties, and to this Settlement Agreement.  This Settlement Agreement shall not be 

effective until such time as it is approved by the VILLAGE Council and executed thereafter by 

the designated representative of the VILLAGE Council.    
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4.  Reasonable Actions Necessary.  The Parties agree that they shall immediately 

commence all reasonable actions necessary to fulfill their obligations as described in this 

Settlement Agreement, and shall diligently and expeditiously undertake the same.  

5.  Governing Law.   This Agreement and its enforcement shall be governed by the 

laws of the State of Florida, including but not limited to the Bert J. Harris Act.   

6. Effective Date.  The Agreement shall become effective as of the date it is 

approved by the Village Council and is fully executed by the Parties. This Agreement may be 

executed in counterparts. A facsimile signature of PROEPRTY OWNER shall be sufficient.  

7. Binding Agreement.  This Agreement is binding on the Parties hereto and the 

Parties agree to execute any and all documents necessary to ratify and confirm the terms and 

provisions of this Agreement. 

8. Entire Agreement.  The terms of this Agreement shall be binding on the Parties, 

their legal representatives, successors and assigns, and shall supersede all prior discussions and 

negotiations among the Parties concerning settlement.  This Agreement represents the entire 

agreement of the Parties and shall not be modified except by a writing signed by all of the 

Parties. 

9. Modification.  The terms of this Agreement may be modified if mutually agreed 

upon, in writing, by the Parties. 
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10. Notice.  Notices shall be sent via Certified Mail, Hand Delivery or Federal 

Express as follows: 

If to Village: Edward Koconis 
  Village Manager 
  Islamorada, Village of Islands 
  86800 Overseas Highway 
  Islamorada, FL  33036 
 
With a copy to: James E. White, Esq. 
  Village Attorney 
  Weiss Serota Helfman Pastoriza 
   Cole & Boniske, P.L. 
  200 E. Broward Blvd., Suite 1900 
  Fort Lauderdale, FL  33301 

 
If to Property Owner: Mr. Graham Glynn 
  75831 Overseas Highway 
  Islamorada, FL  33036 
 
With a copy to: Patricia M. Silver, Esq. 
  The Silver Law Group, P.A. 
  87889 Overseas Highway 
  Islamorada, FL  33036 
 

11. Circuit Court Consent Judgment.   The Parties agree that this Settlement 

Agreement shall be submitted to the 16th Judicial Circuit in and for Monroe County, Florida for 

the entry of a consent judgment and to satisfy Section 70.001(4)(d)(2). Upon final approval of 

this Settlement Agreement, the PROPERTY OWNER shall file a voluntary dismissal of the 

pending Harris Act Claim with prejudice. 

12. Complete Resolution of Claims Related to Harris Act Claim.  This Settlement 

Agreement shall serve as complete resolution between the Parties of any claims asserted, claims 

that could have been asserted, or claims that could be asserted, regarding the Subject Property 

that arise out of or relate to the Harris Act Claim, including but not limited to fees, additional 

claims and damages.  The Parties further agree that each Party will bear its own costs and 
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attorney’s fees and that the Court shall retain jurisdiction of the Parties and subject matter to 

enforce the terms of this Settlement Agreement.    

IN WITNESS WHEREOF, the Parties hereto have executed this Settlement Agreement 

as of the day and year written below their signatures. 

 

 

 
 
 
 
 

ISLAMORADA, VILLAGE OF ISLANDS 
a Florida municipal corporation 
 
 
       
By:  Michael Reckwerdt, as Mayor 
 

 
Dated:     , 2012 

ATTEST: 
 
 
 
 
 

       

Debra Eastman 
Village Clerk 

 

 

 

 

APPROVED AS TO FORM AND LEGAL  
SUFFICIENCY FOR THE USE AND  
BENEFIT OF ISLAMORADA 
 

 

 

 
       
VILLAGE ATTORNEY 
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Witnessess:  

 
 
     _____ 
Signature 
Print Name: _________________________ 

 

     _____ 
Signature 
Print Name: _________________________ 

GRAHAM GLYNN 
 
 

 
By: ________________________________ 

Name: ______________________________ 

Title: _______________________________ 

 
Dated:     , 2012 

 

STATE OF FLORIDA  

 
COUNTY OF MONROE 

 

The foregoing instrument was acknowledged before me this_____day of ________, 
2012, by GRAHAM GLYNN, who is personally known to me or has produced    
    as identification.  

 

       
Notary Public, State of Florida  

SEAL 
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