
 

 
 
 
 

Council Communication 
 
 
 
 
 
To: Honorable Mayor and Village Council 

 
From: Nina Boniske, Village Attorney 

Gary Brown, Village Attorney 
 
Cc: Ed Koconis, Village Manager 

 

Date: April 12, 2012 
 
Subject: Approval of a Resolution of the Village Council pertaining to the litigation 

styled Islamorada, Village of Islands v. WPC Industrial Contractors, Ltd and 
W.F. McCain & Associates, et al., Case No. 2007-CA-873-P, 16th  Judicial 
Circuit, Monroe County, Florida as to the Approval of a Settlement Agreement 
Regarding the North Plantation Key Wastewater Vacuum Collection System- 
Phase I (the “Litigation”). 

 
Background: 

 
In September 2003, the Village entered into a design/build agreement (the “Contract”) 

with WPC Industrial Contractors, Ltd. (“WPC”) for the design and construction of the Village’s 
North Plantation Key Wastewater Vacuum Collection System-Phase I (“Project”).  The Contract 
was subsequently amended through several change orders to increase the scope of work and 
contract amount to approximately $9.7 million dollars. WPC in turn hired W.F. McCain & 
Associates  as  the  designer  and  engineer  of  record  for  the  Project,  as  well  as  several 
subcontractors to perform the work.  The Project consisted of the design and construction of a 
vacuum collection system and wastewater treatment plant and required that WPC deliver a “fully 
operational”  system  within  the  time  period  specified  under  the  Contract. Pursuant  to  the 
Contract, WPC was obligated to pay the Village liquidated damages if it failed to timely achieve 
“substantial  completion”  and  “final  completion”  of  the  Project. The  Contract  allowed  the 
Village to withhold retainage due to WPC as a set-off of liquidated damages. 

 
The Project was substantially completed in June 2006, and thereafter turned over to the 

Village’s operator, U.S. Water, for operation of the Phase I System.  At the time of turnover, the 
Village was holding approximately $978,240 of WPC’s retainage under the Contract.  Almost 
immediately after turnover, U.S. Water experienced crisis-level failures in the Phase I System. 
To address these failures, and in an effort to deliver a “fully operational” system, WPC and 
McCain engaged in the retrofitting of the vacuum collection cans (lids) and retiming of the 
vacuum collection chambers.  Prior to completion of these efforts, the Village received a notice 
of violation from the Florida Department of Environmental Protection (“FDEP”), which led to 
entry of a consent order between the FDEP and Village to correct the deficiencies noted in the 
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violation and order.  At the conclusion of the retrofitting and retiming efforts in January 2008, 
the consent order was closed out, and the Village believed the Phase I System was finally “fully 
operational.”  At that time, the Village began discussions with WPC for release of the retainage 
and to address the Village’s liquidated and other damages due to the operational issues and late 
delivery of the Project. 

 
In January of 2008, in the midst of discussions, WPC sued the Village for its contractual 

retainage. Pursuant to the Contract’s pre-suit mediation requirement, WPC was required to 
mediate any disputes prior to filing suit against the Village. Accordingly, mediation was 
scheduled and held in the summer of 2008.1    Following mediation, the parties entered into a 
written settlement agreement in August 2008 (“Settlement Agreement”), which, among other 
things, resolved the pending claims between the Village and WPC with respect to the Phase I 
retainage and the liquidated damages of the Village. Pursuant to the Settlement Agreement, the 
Village also waived its liquidated damage claims against WPC for Phase I and Phase II through 
the date of the Settlement Agreement.  The Settlement Agreement further provided for additional 
compensation to WPC for the remote pump station, and extended the substantial completion date 
on Phase II.  Significantly, the Settlement Agreement also provided that the parties released each 
other regarding certain claims relating to the Phase I System. 

 
Analysis: 

 
Following the settlement of the 2008 lawsuit, the Village continued to experience 

significant failures in the Phase I System.  As a result, the Village engaged CPH Engineering to 
investigate the cause of the failures. CPH concluded that the root causes of the failures were 
undersized pipes in several areas of the Phase I System combined with improper installation of 
the sewer lines in the ground which resulted in too many “dips” and “bellies” in the lines, 
causing vacuum losses in the lines.  CPH further concluded that portions of the Phase I System 
needed to be redesigned and reinstalled. 

 
Based on the findings of CPH, the Village asserted claims against WPC (the 

design/builder), McCain (the design engineer) and Fidelity (the surety) to recover the cost to 
repair the Phase I System as well as to recover the Village’s other damages and losses caused by 
the  system’s  failures,  including  increased  operation  and  maintenance  costs. WPC  asserted 
claims against McCain, American Directional Boring (subcontractor) and Pabon Engineering 

 
 

1   WPC was also the design-builder on Phase II of the Project that consisted of the design and construction 
of an additional vacuum collection system to be tied into the existing treatment plant.  At the time the 
Village was attempting to enforce the pre-suit mediation requirement of the Phase I contract, significant 
problems had also arisen on Phase II, including WPC’s failure to include in the original design a remote 
pump-station—a critical component of the Phase II System. WPC demanded additional monies to design, 
install and construct the remote pump station. WPC also stopped working on Phase II, and refused to 
remobilize. Substantial completion of Phase II was significantly delayed at this point, which prevented 
residents from hooking up. 
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(subcontractor). McCain filed claims against Reiss Engineering (plant engineer).  Those claims 
are currently pending in the Circuit Court before Judge Luis Garcia. 

 
WPC, McCain and Fidelity all filed motions with the Court to dismiss the Litigation on 

the basis that the Village had waived and released any claims in the settlement of the 2008 
litigation.2  The Judge denied those motions. WPC and McCain subsequently filed motions for 
summary  judgment  with  the  Court  again  attempting  to  have  the  Court  determine  that  the 
Village’s claims had already been released in the earlier litigation. If the Court had ruled in favor 
of the defendants on these motions, the Village’s claims would have been dismissed and the 
Village would not have been entitled to maintain its current claims. Despite the release in the 
earlier litigation, the Village successfully argued that these claims had been preserved and the 
Court ultimately ruled in favor of the Village that these claims had not been waived and set the 
Litigation for trial this summer.  While these motions were pending, discussions on a monetary 
settlement between the Village and the numerous defendants and their insurance adjusters were 
not fruitful. 

 
In April 2011, the parties attended court-ordered mediation of the pending claims in the 

Litigation.  Because a settlement could not be reached at that time, but the parties were making 
progress, the mediation was adjourned with a directive to reconvene within 120 days.  Despite 
the Village’s efforts to reconvene mediation within 120 days thereafter, the parties did not return 
to mediation until December 2011.3 While progress was made during the second round of 
mediation, the parties were unable to reach agreement and the mediation was also adjourned with 
the mediator continuing to hold the mediation open.  During the months that followed, the parties 
continued to actively engage in settlement discussions both through and outside of the mediator. 
In early April the parties arrived at a proposed global settlement with all parties to the Litigation 
concerning the Phase I claims. 

 
Proposed Settlement Offer: 

 
Pursuant to the proposed Settlement Agreement and Release, the Defendants shall pay 

the Village the sum of $1,075,000 dollars. In exchange for this payment to the Village, all parties 
 
 

2 When the first litigation was settled in 2008, the parties entered into a release. The release excluded 
certain claims and additionally excluded the Village’s pending claims against WPC, McCain and Fidelity 
in the case entitled Harris v Islamorada, et al. Subsequent to the settlement of the claims by Ms. Harris 
pertaining to a sewage backup on her property, the remaining parties and Village’s claims in the Harris 
case were merged into this current case and the Court realigned the parties. The defendants unsuccessfully 
argued to the Court that the Village’s current claims were beyond the claims asserted in the Harris case. 

 
3 Over the Village’s objection, the Court allowed the Defendants to conduct depositions of the Village’s 
maintenance staff and to obtain further discovery documents before returning to mediation.  Due to the 
number of parties and counsel in the litigation, scheduling these depositions was difficult, and took 
several months further delaying meaningful settlement discussions and the scheduling of the continued 
mediation. 



Page 4 of 4 

 
 

(including the Village) will mutually release each other meaning that neither the Village nor any 
of the defendants in the case will be able to make any claims against the other parties arising 
from the Phase I Contract. The terms of the settlement are set forth in more detail in the 
Resolution and Settlement Agreement and Release attached thereto, which are included as an 
exhibit to the Resolution. Upon entry of an order of the Circuit Court pursuant to the parties’ 
Stipulation for Order of Dismissal (attached as an exhibit to the Resolution) the Litigation will be 
dismissed with prejudice, with each party to bear its own costs and attorney’s fees, and the court 
will retain jurisdiction of the parties and subject matter to enforce the terms of the proposed 
Settlement Agreement and Release. 

 
Please note that several of the Defendants have requested that the Village include a non- 

disparagement clause in the Release. It is the Village Attorney’s opinion that a non- 
disparagement clause is unenforceable and we have advised the Defendants of the same. Despite 
our request to delete the language, the Defendants have still included a version of a non- 
disparagement clause which is less restrictive. The non-disparagement language is included in 
Paragraph 11 of the Release as follows: “To the extent the VILLAGE’S current Officers, 
Councilmen, or Mayor are asked to give a reference or comment on WPC, MCCAIN, ADB, 
PABON or REISS with regard to the Phase I System, they will respond by stating “No 
Comment.” This provision is not intended to prevent the VILLAGE from responding to any 
public records requests pursuant to Florida Statutes.” It is the Village Attorney’s opinion that this 
clause is not enforceable and agreement to the same could subject the Village to liability. 
However, should the Village Council determine to move forward with the proposed settlement, 
the Council can approve the settlement with this paragraph included or excluded. 

 
Budget Impact: 

 
The Village would receive $1,075,000.00 dollars available for use towards the Village’s 

Wastewater Utility. The conclusion of the Litigation would alleviate any continued costs and 
attorney’s fees associated with continuation of the Litigation through to trial. 

 
Staff Impact: 

 
None. The Phase I System is being maintained by US Water pursuant to an existing 

contract. 
 
Recommendation: 

 
Should the Village Council agree with the monetary offer made by the Defendants and 

the terms and conditions of the Settlement Agreement and Release, staff would recommend 
approval of the settlement utilizing the proposed attached Resolution approving the Settlement 
Agreement and Release and Stipulation attached thereto. Prior to approval, the Village Attorney 
will seek direction regarding Paragraph 11 of the Settlement Agreement. 



 

 

RESOLUTION NO.  12-__ 

 
  A RESOLUTION OF THE VILLAGE COUNCIL OF 

ISLAMORADA, VILLAGE OF ISLANDS, FLORIDA, 
APPROVING THE SETTLEMENT OF THE LITIGATION 
STYLED ISLAMORADA, VILLAGE OF THE ISLANDS 
V.   WPC INDUSTRIAL CONTRACTORS, LTD AND 
W.F.  MCCAIN & ASSOCIATES, CASE NO. 2007-CA-873-P, 
IN THE SIXTEENTH JUDICIAL CIRCUIT, AND 
APPROVING THE SETTLEMENT OF CLAIMS AGAINST 
WPC INDUSTRIAL CONTRACTORS, LTD. AND W.F. 
MCCAIN & ASSOCIATES, ET AL. RELATING TO THE 
VILLAGE’S NORTH PLANTATION KEY WASTEWATER 
VACUUM COLLECTION SYSTEM-PHASE-I; 
AUTHORIZING THE APPROPRIATE VILLAGE 
OFFICIALS TO EXECUTE THE SETTLEMENT 
AGREEMENT AND RELEASE AND ANY ADDITIONAL 
DOCUMENTS PERTAINING TO THE SETTLEMENT; 
AUTHORIZING THE APPROPRIATE VILLAGE 
OFFICIALS TO TAKE ALL ACTIONS NECESSARY TO 
IMPLEMENT THE TERMS AND CONDITIONS OF THE 
SETTLEMENT; TO EXECUTE AND FILE ANY REQUIRED 
DOCUMENTS WITH THE COURT TO CONCLUDE THE 
LITIGATION; AND PROVIDING FOR AN EFFECTIVE 
DATE. 

 
WHEREAS, in 2008 the Village filed suit against WPC Industrial Contractors, LTD 

(“WPC”) and W.F. McCain & Associates (“McCain”), on a claim pertaining to the improper 

design and construction of the North Plantation Key Wastewater Vacuum Collection System 

Phase-I Project (the “Project”) pursuant to the design build agreement between the Village and 

WPC (the “Contract”); and 

WHEREAS, the suit styled as Islamorada, Village of the Islands v. WPC Industrial 

Contractors, Ltd., and W.F. McCain & Associations, Defendants, et al, Case Number 2007-CA-

873-P, is pending in the Circuit Court of the 16th Judicial Circuit in and for Monroe County, 

Florida (the “Litigation”).  



 

 

WHEREAS, WPC and McCain have in turn raised claims against other parties to the 

Contract providing design and construction services relating to the Project; and  

WHEREAS, to avoid the expense and delay of continued lengthy litigation, the parties to 

the Litigation desire to resolve and settle the claims on an amicable basis, subject to certain terms 

and conditions set forth within a proposed Settlement Agreement and Release; and 

WHEREAS, in exchange for the payment of $1,075,000.00 to the Village, the Village 

Council desires to settle the Litigation, the terms of which are contained in the Settlement 

Agreement and Release (the “Settlement Agreement”) attached hereto as Exhibit “A”; and 

WHEREAS, the Village Council desires to have the Litigation dismissed pursuant to the 

Joint Stipulation for Order of Dismissal with Prejudice (“Stipulation”) attached hereto as Exhibit 

“B”.  

NOW THEREFORE, BE IT RESOLVED BY THE VILLAGE COUNCIL OF 

ISLAMORADA, VILLAGE OF ISLANDS, FLORIDA, AS FOLLOWS: 

 Section 1.   Recitals.  The above Recitals are true and correct and are incorporated 

herein by this reference.  

Section 2. Approval of the Settlement Agreement and Release. The Village 

Council approves the Settlement Agreement. 

Section 3. Authorization.  The appropriate Village officials including the Mayor, 

Village Manager and Village Attorney are authorized to execute the Settlement Agreement and 

to execute any additional documents pertaining to the settlement, to file with the Circuit Court 

the Joint Stipulation for Order of Dismissal of the Village’s claims, and to take all actions 

necessary to implement the terms and conditions of the Settlement Agreement and to conclude 

the Litigation. 



 

 

 Section 4. Effective Date.  This Resolution shall be effective immediately upon its 

adoption. 

The foregoing Resolution was offered by _________________, who moved for its 

adoption on first reading.  This motion was seconded by _____________________, and upon 

being put to a vote, the vote was as follows: 

FINAL VOTE AT ADOPTION 

VILLAGE COUNCIL OF ISLAMORADA, VILLAGE OF ISLANDS 

Mayor Michael Reckwerdt  ___ 
Vice Mayor Ken Philipson  ___ 
Councilman Don Achenberg  ___ 
Councilman Ted Blackburn  ___ 
Councilman Dave Purdo  ___ 
 
 
PASSED AND ADOPTED THIS 12TH DAY OF APRIL, 2012. 

 
      ______________________________  
      MICHAEL RECKWERDT, MAYOR 
ATTEST: 

_________________________________ 
Village Clerk 
 
 
APPROVED AS TO FORM AND LEGALITY 
FOR THE USE AND BENEFIT OF ISLAMORADA,  
VILLAGE OF ISLANDS ONLY: 
 
__________________________________ 
VILLAGE ATTORNEY  



 



Exhibit “A” 

IN THE CIRCUIT COURT OF THE 16th JUDICIAL CIRCUIT, 
IN AND FOR MONROE COUNTY, FLORIDA 

 
CASE NO.: 2007-CA-873-P 
GENERAL JURISDICTION DIVISION 

 
 
ISLAMORADA, VILLAGE OF ISLANDS, a 
municipality of the State of Florida, 
  Plaintiff, 
 
v. 
 
WPC INDUSTRIAL CONTRACTORS, LTD., a 
Florida Corporation,  W.F.McCAIN & 
ASSOCIATES, and FIDELITY AND DEPOSIT 
COMPANY OF MARYLAND 
 
  Defendant. 
_________________________________/ 
WPC INDUSTRIAL CONTRACTORS, LTD 
  
  Third Party Plaintiff, 
 
v. 
 
W.F. McCAIN & ASSOCIATES, PABON 
ENGINEERING, INC. and AMERICAN 
DIRECTIONAL BORING, INC. d/b/a ADB 
UTILITY CONTRACTORS, 
 
  Third Party Defendants. 
 
___________________________________/ 
W.F. McCAIN & ASSOCIATES 
 
 Fourth Party Plaintiff, 
 
v. 
 
REISS ENGINEERING, INC., 
 
 Fourth Party Defendant. 
____________________________________/ 
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SETTLEMENT AGREEMENT AND RELEASE 

 
 This Settlement Agreement and Release (hereinafter “Settlement Agreement”) is entered 

into as of the ____day of April, 2012 by and between ISLAMORADA, VILLAGE OF 

ISLANDS, a municipality of the State of Florida (“VILLAGE”); WPC INDUSTRIAL 

CONTRACTORS, LTD. (“WPC”); FIDELITY AND DEPOSIT COMPANY OF MARYLAND 

(“FIDELITY”); W.F. MCCAIN & ASSOCIATES (“MCCAIN”); REISS ENGINEERING, INC. 

(“REISS”); PABON ENGINEERING, INC. (“PABON”); and AMERICAN DIRECTIONAL 

BORING, INC., d/b/a ADB UTILITY CONTRACTORS (“ADB”) (collectively the “Parties”), 

WITNESSETH: 

 WHEREAS, on September 12, 2003, ISLAMORADA, VILLAGE OF ISLANDS, a 

municipalilty of the State of Florida (“VILLAGE”), entered into that certain Design-Build 

Agreement titled the Plantation Key Colony/North Plantation Key Wastwater Treatment & 

Collection System Project  (hereinafter the “Contract”) with WPC INDUSTRIAL 

CONTRACTORS, LTD. (“WPC”). As part of that Contract, WPC subcontracted with W.F. 

MCCAIN & ASSOCIATES (“MCCAIN”) and REISS ENGINEERING, INC. (“REISS”) to 

design the VILLAGE’s wastewater treatment and collection system under the design plans titled: 

Plantation Key Colony Wastewater Collection System Record Drawings and Record Drawings 

for Plantation Key Colony/North Plantation Key WWTF in Plantation Keny, Florida (hereinafter 

collectively refered to as the “Project” or “Phase I System”); and 

  WHEREAS, in furtherance of its construction obligations under the Contract, WPC 

hired PABON ENGINEERING, INC. (“PABON”) and AMERICAN DIRECTIONAL BORING, 

INC., d/b/a ADB UTILITY CONTRACTORS (“ADB”) as subcontractors to perform the work; 

and 
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WHEREAS, WPC, as principal, and FIDELITY AND DEPOSIT COMPANY OF 

MARYLAND (“FIDELITY”), as surety, furnished certain payment, performance and 

maintenance bonds for the Project (hereinafter the “Bonds”); and 

WHEREAS, the VILLAGE has asserted certain claims against WPC, MCCAIN and 

FIDELITY concerning alleged design and construction defects with the Phase I System; and 

WHEREAS, WPC, MCCAIN, ADB, PABON, and REISS have in turn asserted certain 

claims against one another regarding the VILLAGE’s claims; and   

 WHEREAS, the above claims, cross-claims, counter-claims, third-party and fourth-party 

claims are now pending in the above case styled: Islamorada, Village of Islands v. WPC 

Industrial Contractors, Ltd., et al, Case No.: 2007-CA-873-P, in the Circuit Court in and for 

Monroe County, Florida (the Lawsuit”); and 

 WHEREAS, without admiting any liabilty or wrongdoing, the parties wish to resovle 

their disputes and claims, and enter into this Settlement Agreement. 

 NOW THEREFORE, in consideration of the mutual convenants and promises contained 

herein, and the below consideration the receipt and sufficiency of which is hereby 

acknowledged, the Parties agree as set forth below. 

 1. The above recitals are true and correct and relied upon in entering into this 

Settlement Agreement.  

 2. WPC, PABON, ADB, MCCAIN, REISS and their respective insurers, have 

agreed to contribute certain specified and agreed upon amounts to pay the VILLAGE the 

combined total of ONE MILLION SEVENTY FIVE THOUSAND DOLLARS AND NO 

CENTS ($1,075,000.00) (“Settlement Amount”) and other valuable consideration, the receipt 

and sufficiency of which is hereby acknowledged by the VILLAGE, for settling and resolving 
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any and all claims, cross claims, counter claims, third-party and fourth-party claims in the 

Lawsuit.  No Party to this release should be deemed to be responsible for payment in excess of 

each Party’s agreed-to contribution, and no Party should be deemed to be responsible for 

payment of the entire settlement amount. 

 3. The Parties hereby mutually release and forever unconditionally and irrevocably 

release and discharge each of the other Parties, and covenant not to sue each of the other Parties, 

and their respective directors, officers, employees, principals, agents, managers, general and 

limited partners, members, representatives, attorneys, successors, heirs, assigns, sureties, 

successors, affiliates, and any other individuals or entities from whom each of the Parties could 

be vicariously liable to any other party, and each of their respective insurers, (including but not 

limited to Fara Insurance Services, Everest Indemnity Insurance Co., Nautilus Insurance 

Company, Zurich North America, Fidelity and Deposit Company of Maryland, James River 

Insurance Company, Fireman’s Fund Insurance Companies, Continental Casualty Company, and 

National Casualty Insurance Company), each  Parties’ respective agents, past and present, 

dependants, sureties, heirs, successors, representatives, employees, affiliates, and assigns, from 

any and all claims, cross claims, counter claims, third-party and fourth-party claims arising out 

of, regarding, or relating to, the Phase I Vacuum Sewer Collection and Effluent Disposal System, 

and any component(s) thereof, including but not limited to design, construction, engineering, 

consulting work, construction services, construction administration and its various related 

components, customer back-ups, and including any claim for attorney fees/costs, that were or 

could have been asserted in or as a part of the Lawsuit, claims known and unknown, and 

unanticipated damages or losses as well as damages or losses resulting now, known or disclosed, 

directly or indirectly, in connection with or for damages arising out of said design or 
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construction, obligations, defects, warranties, losses, accounts, latent defects, and patent defects, 

from now until the end of time, including any claim involving any customer back-up who is 

considered part of the Phase I Sewer Collection and Effluent Disposal System including but not 

limited to design, construction, engineering, consulting work, construction administration and 

construction services.  There are no exceptions to the release provided herein with respect to the 

Phase I System. 

 4. Settlement among and between the above Parties identified herein shall not be 

construed as an admission of liability by any Party, and all Parties expressly deny any liability, 

wrongdoing or unlawful conduct.  The Parties acknowledge that this Agreement has been 

entered into to settle disputed claims by them and to avoid the costs and expenses of continued 

litigation.  

 5. This settlement is not, and may not, be construed as an admission of liability for, 

or the existence of, insurance coverage for the claim(s) made against any insured, under any 

Nautilus Insurance Company policy of insurance. 

 6. The Parties further expressly waive and assume the risk of any and all claims for 

damages against the Parties which exist as of this date but of which the Parties do not know or 

suspect to exist, whether through ignorance, oversight, error, negligence or otherwise, and 

which, if known, would materially affect the respective Parties’ decision to enter into this 

Settlement Agreement. The Parties understand that this claim is being settled as a business 

decision only and that payment of the sums specified herein are being made as a complete 

compromise of matters involving disputed issues of law and fact and the Parties thereby assume 

the risk that the facts or law may be otherwise than the Parties believes. 
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 7. Upon full execution of this Settlement Agreement, respective counsel for the 

Parties shall execute on behalf of their clients a Joint Stipulation for Order of Dismissal with 

Prejudice pursuant to Florida Rule of Civil Procedure 1.420(a), as to each of their respective 

claims, cross-claims, counter-claims, third-party and fourth-party claims.  The Stipulation shall 

provide that the Lawsuit is dismissed with prejudice, the Court retaining jurisdiction to enforce 

the terms of this Settlement Agreement, and with the Parties to bear their own fees and costs. 

 8. This Agreement may be executed in multiple counterparts.  

 9. All Parties are to bear their own attorney fees and costs in the Lawsuit and in the 

drafting of this Settlement Agreement and related settlement documents. 

 10. The Parties through their respective representatives and counsel, execute this 

Settlement Agreement of their own free will and acknowledge by their signature that they have 

read and understand this entire Settlement Agreement and that they have reviewed the terms and 

conditions hereof. 

 11. To the extent the VILLAGE’s current officers, councilmen or mayor are asked to 

give a reference or comment on WPC, MCCAIN, ADB, PABON or REISS with regard to the 

Phase I System, they will respond by stating “No Comment”. This provision is not intended to 

prevent the VILLAGE from responding to any public records requests pursuant to Florida 

Statutes. 

 12. This Settlement Agreement constitutes the entire agreement between the Parties 

relating to the resolution of the Lawsuit and above claims, and supersedes any and all prior 

agreements, arrangements, negotiations, and understandings, whether written or oral, relating to 

the Lawsuit and claims.  There are no other understandings, statements, promises or 

inducements, oral or otherwise, in addition to the terms of this Settlement Agreement.  No 
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representations, warranties, covenants, or conditions, expressed or implied, other than as set 

forth herein have been made by any of the Parties.  Notwithstanding anything herein to the 

contrary, FIDELITY expressly reserves all rights, of whatever kind or nature, it may have 

against its principal under any indemnification agreement, or similar agreement, between 

FIDELITY and its principal.  FIDELITY and its principal each reserve any and all rights, claims 

and defenses which each of them may have against one another. 

 13. The Parties make no representation to one another regarding tax consequences 

associated with the terms of this Settlement Agreement.  Each of the Parties understands that the 

other Parties have no responsibility for any tax liability that any of the Parties may incur as a 

consequence of this Settlement Agreement or any release hereunder. 

 14. This Settlement Agreement is the result of a collaborative effort between the 

Parties and/or their respective legal counsel.  In the event of any claimed ambiguity or dispute, 

this Settlement Agreement shall not be constituted to favor any party, either as the author of this 

Settlement Agreement or otherwise. 

 15. If any provision of this Settlement Agreement is invalidated by a Court of 

competent jurisdiction, then all of the remaining provisions of this Settlement Agreement shall 

remain in full force and effect, provided that the Parties may still substantially realize the benefit 

of the promises and considerations conferred hereby, and provided further that the Village 

received the monetary consideration set forth in paragraph 2 above. 

 16. The Parties agree that this Settlement Agreement is made and entered into in the 

State of Florida, and shall in all respects be interpreted, construed, enforced and governed by the 

laws of the State of Florida, and where applicable, Federal law.  Any suit or proceeding arising 
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out of this Settlement Agreement shall only be commenced in the Circuit Court for Monroe 

County, Florida, upper keys division. 

 17. If any action in law or equity, is necessary between the Parties to enforce or 

interpret the terms of this Settlement Agreement, the prevailing party (the party entitled to 

recover costs of suit, at such time as all appeals have been exhausted or the time for taking such 

appeals have expired) shall be entitled to recover attorney’s fees, costs and disbursements (at 

both trial and appellate level) in addition to any other relief that may be awarded. 
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ISLAMORADA, VILLAGE OF ISLANDS 
 
 
By:_________________________________ 
 
Printed Name:            
Title: _______________________________  
 
 
 
    
 
 
STATE OF FLORIDA: 
 
COUNTY OF ____________________: 
 
 
 The foregoing instrument was acknowledged before me this _____ day of 
_________________, 20__, by __________________________________, as representative of 
ISLAMORADA, VILLAGE OF ISLANDS, who is personally known to me, and/or who has 
produced Florida Driver’s License No. ___________________, respectively, as identification and 
he/she (did) (did not) take an oath. 
 
      ____________________________________ 
      Signature of Person Taking the Acknowledgment  
(SEAL)     ____________________________________ 
      Name of Officer Taking Acknowledgment  
 
      Notary Public, State of Florida                              
       
      Serial Number: _________________________ 
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WPC INDUSTRIAL CONTRACTORS, LTD. 
 
 
By:_________________________________ 
 
Printed Name:            
Title: _______________________________  
 
 
 
    
 
 
STATE OF FLORIDA: 
 
COUNTY OF ____________________: 
 
 
 The foregoing instrument was acknowledged before me this _____ day of 
_________________, 20__, by __________________________________, as representative of 
WPC INDUSTRIAL CONTRACTORS, LTD., who is personally known to me, and/or who has 
produced Florida Driver’s License No. ___________________, respectively, as identification and 
he/she (did) (did not) take an oath. 
 
      ____________________________________ 
      Signature of Person Taking the Acknowledgment  
(SEAL)     ____________________________________ 
      Name of Officer Taking Acknowledgment  
 
      Notary Public, State of Florida                              
       
      Serial Number: _________________________ 
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W.F. MCCAIN & ASSOCIATES 
 
 
By:_________________________________ 
Printed Name:      
Title: _______________________________ 
 
 
    
 
 
STATE OF FLORIDA: 
 
COUNTY OF ____________________: 
 
 
 The foregoing instrument was acknowledged before me this _____ day of 
_________________, 20__, by __________________________________, as representative of 
W.F. MCCAIN & ASSOCIATES, who is personally known to me, and/or who has produced 
Florida Driver’s License No. ___________________, respectively, as identification and he/she (did) 
(did not) take an oath. 
 
      ____________________________________ 
      Signature of Person Taking the Acknowledgment  
(SEAL)     ____________________________________ 
      Name of Officer Taking Acknowledgment  
 
      Notary Public, State of Florida                              
       
      Serial Number: _________________________ 
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FIDELITY AND DEPOSIT COMPANY OF MARYLAND 
 
 
By:_________________________________ 
Printed Name:      
Title: _______________________________ 
 
 
    
 
 
STATE OF NEW YORK: 
 
COUNTY OF ____________________: 
 
 
 The foregoing instrument was acknowledged before me this _____ day of 
_________________, 20__, by __________________________________, as representative of 
FIDELITY AND DEPOSIT COMPANY OF MARYLAND, who is personally known to me, 
and/or who has produced New York Driver’s License No. ___________________, respectively, as 
identification and he/she (did) (did not) take an oath. 
 
      ____________________________________ 
      Signature of Person Taking the Acknowledgment  
(SEAL)     ____________________________________ 
      Name of Officer Taking Acknowledgment  
 
      Notary Public, State of New York                              
       
      Serial Number: _________________________ 
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PABON ENGINEERING, INC. 
 
By:_________________________________ 
Printed Name:      
Title: _______________________________ 
    
 
 
STATE OF FLORIDA: 
 
COUNTY OF ____________________: 
 
 
 The foregoing instrument was acknowledged before me this _____ day of 
_________________, 20__, by __________________________________, as representative of 
PANON ENGINEERING, INC., who is personally known to me, and/or who has produced Florida 
Driver’s License No. ___________________, respectively, as identification and he/she (did) (did 
not) take an oath. 
 
      ____________________________________ 
      Signature of Person Taking the Acknowledgment  
(SEAL)     ____________________________________ 
      Name of Officer Taking Acknowledgment  
 
      Notary Public, State of Florida                              
       
      Serial Number: _________________________ 
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AMERICAN DIRECTIONAL BORING, INC., d/b/a ADB UTILITY CONTRACTORS 
 
By:_________________________________ 
Printed Name:      
Title: _______________________________ 
    
 
 
STATE OF FLORIDA: 
 
COUNTY OF ____________________: 
 
 
 The foregoing instrument was acknowledged before me this _____ day of 
_________________, 20__, by __________________________________, as representative of 
AMERICAN DIRECTIONAL BORING, INC., d/b/a ADB UTILITY CONTRACTORS 
, who is personally known to me, and/or who has produced Florida Driver’s License No. 
___________________, respectively, as identification and he/she (did) (did not) take an oath. 
 
      ____________________________________ 
      Signature of Person Taking the Acknowledgment  
(SEAL)     ____________________________________ 
      Name of Officer Taking Acknowledgment  
 
      Notary Public, State of Florida                              
       
      Serial Number: _________________________ 
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REISS ENGINEERING, INC. 
 
By:_________________________________ 
Printed Name:      
Title: _______________________________ 
    
 
 
STATE OF FLORIDA: 
 
COUNTY OF ____________________: 
 
 
 The foregoing instrument was acknowledged before me this _____ day of 
_________________, 20__, by __________________________________, who is personally known 
to me, and/or who has produced Florida Driver’s License No. ___________________, respectively, 
as identification and he/she (did) (did not) take an oath. 
 
      ____________________________________ 
      Signature of Person Taking the Acknowledgment  
(SEAL)     ____________________________________ 
      Name of Officer Taking Acknowledgment  
 
      Notary Public, State of Florida                              
       
      Serial Number: _________________________ 
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IN THE CIRCUIT COURT OF THE 16TH 
JUDICIAL CIRCUIT IN AND FOR 
MONROE COUNTY, FLORIDA 

ISLAMORADA, VILLAGE OF   
ISLANDS, a municipality 
of the State of Florida, 
 
 Plaintiff, 
 
v.        CASE NO.: 2007-CA-873-P 
 
WPC INDUSTRIAL CONTRACTORS,  
LTD, a Florida corporation and W.F. MCCAIN 
& ASSOCIATES,  
 
 Defendants. 
                           / 
 
WPC INDUSTRIAL CONTRACTORS,  
LTD, a Florida corporation, 
 
 Third Party Plaintiff, 
 
v. 
 
PABON ENGINEERING, INC., a Florida  
Corporation and AMERICAN DIRECTIONAL 
BORING, INC. D/B/A ADB UTILITY  
CONTRACTORS, foreign corporation, 
 
 Cross/Third Party Defendants. 
            /   
 
 

JOINT STIPULATION FOR ORDER OF DISMISSAL WITH PREJUDICE 
 

Plaintiff ISLAMORADA, VILLAGE OF ISLANDS (“Islamorada”), Defendant/Third-

Party Plaintiff, WPC INDUSTRIAL CONTRACTORS, LTD. (“WPC”), Defendant/Forth-Party 

Plaintiff, W.F. MCCAIN & ASSOCIATES (“McCain”), Defendant FIDELITY AND DEPOSIT 

COMPANY OF MARYLAND (“Fidelity), Cross/Third-Party Defendants, PABON 

ENGINEERING, INC. (“Pabon), and AMERICAN DIRECTIONAL BORING, INC. D/B/A 

ADB UTILITY CONTRACTORS (“ADB”), and Fourth-Party Defendant,  REISS 

ENGINEERING, INC., by and through their respective undersigned counsel, hereby jointly 

stipulate to the entry of the attached order by the Court dismissing all claims, cross-claims, third-
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party claims, and fourth-party claims, in this action with prejudice, with the Court retaining 

jurisdiction to enforce the terms of the parties’ Settlement Agreement, and with each party to 

bear their own fees and costs. 

Dated this _____ day of April, 2012. 
 

Dated this _____ day of April, 2012. 
 

Respectfully submitted, Respectfully submitted, 
  

WEISS SEROTA HELFMAN 
PASTORIZA COLE & BONISKE, P.L. 
Attorneys for Plaintiff Village of Islamorada 
2525 Ponce de Leon Boulevard 
Suite 700 
Coral Gables, Florida 33134 
Telephone: (305) 854-0800 
Facsimile:  (305) 854-2323 

DERREVERE, HAWKES, BLACK & COZAD 
Attorneys for Defendant/Third-Party Plaintiff 
WPC Industrial Contractors, Ltd., and 
Defendant Fidelity and Deposit Company of 
Maryland 
2005 Vista Parkway, Suite 210  
West Palm Beach, Florida 33411 
Telephone:  (561) 684-3222 
Facsimile:   (561) 640-3050 

 
 

 
 

By:  By:  
 GARY L. BROWN 
            Florida Bar No. 0054585 
   

 BRYAN W. BLACK 
            Florida Bar No. 573868 
   

 
 
Dated this ______ day of April, 2012. 
 

 
Dated this ______ day of April, 2012. 
 

Respectfully submitted, Respectfully submitted, 
  

DANIELS, KASHTAN, DOWNS, 
ROBERTSON & MCGIRNEY  
Attorneys for W.F. McCain & Associates 
3300 Ponce de Leon Blvd.  
Coral Gables, Florida 33134 
Telephone:  (305) 448-7988 
Facsimile:   (305) 448-7978 

KUBICKI DRAPER  
Attorneys for American Directional Boring, 
Inc. d/b/a ADB Utility Contractors  
25 West Flagler St., Penthouse  
Miami, Florida 33130 
Telephone: (305) 982-6606 
Facsimile:  (305) 374-7846 

 
 

 
 

By:  By:  
             JORGE L. CRUZ 
             Florida Bar No. 590681 

             CHARLES WATKINS 
             Florida Bar No. 976253 
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Dated this ______ day of April, 2012. 
 

 
Dated this ______ day of April, 2012. 
 

Respectfully submitted, Respectfully submitted, 
  

 COLE, SCOTT & KISSANE, P.A. 
Attorneys for Cross/Third-Party Defendant 
Pabon Engineering, Inc. 
9150 S. Dadeland Blvd., Suite 1400 
Miami, Florida, 33156 
Telephone:  (305) 350-5330 
Facsimile:   (305) 373-2294 

WICKER, SMITH, O’HARA, MCCOY & 
FORD, P.A. 
Attorneys for Reiss Engineering, Inc. 
9128 Strada Place, Suite 10200 
Naples, Florida 34108 
Telephone: (239) 552-5300 
Facsimile:  (239) 552-5399 

 
 

 
 

By:  By:  
             MICHAEL E. BRAND 
             Florida Bar No. 037672 

             R. BARON RINGHOFER 
             Florida Bar No. 42018 
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IN THE CIRCUIT COURT OF THE 16TH 
JUDICIAL CIRCUIT IN AND FOR 
MONROE COUNTY, FLORIDA 

ISLAMORADA, VILLAGE OF  
ISLANDS, a municipality 
of the State of Florida, 
 
 Plaintiff, 
 
v.        CASE NO.: 2007-CA-873-P 
 
WPC INDUSTRIAL CONTRACTORS,  
LTD, a Florida corporation and W.F. MCCAIN 
& ASSOCIATES,  
 
 Defendants. 
                           / 
 
WPC INDUSTRIAL CONTRACTORS,  
LTD, a Florida corporation, 
 
 Third Party Plaintiff, 
 
v. 
 
PABON ENGINEERING, INC., a Florida  
Corporation and AMERICAN DIRECTIONAL 
BORING, INC. D/B/A ADB UTILITY  
CONTRACTORS, foreign corporation, 
 
 Cross/Third Party Defendants. 
            /   
 

FINAL ORDER OF DISMISSAL WITH PREJUDICE 
 

THIS CAUSE, having come before the Court upon the Joint Stipulation for Order of 

Dismissal With Prejudice between the Plaintiff, ISLAMORADA, VILLAGE OF ISLANDS 

(“Islamorada”), Defendant/Third-Party Plaintiff, WPC INDUSTRIAL CONTRACTORS, LTD. 

(“WPC”), Defendant/Fourth-Party Plaintiff, W.F. MCCAIN & ASSOCIATES (“McCain”), 

Defendant FIDELITY AND DEPOSIT COMPANY OF MARYLAND (“Fidelity”), 

Cross/Third-Party Defendants PABON ENGINEERING, INC. (“Pabon), and AMERICAN 

DIRECTIONAL BORING, INC. D/B/A ADB UTILITY CONTRACTORS (“ADB”), and 
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Fourth-Party Defendants, REISS ENGINEERING, INC., the Court, in consideration of the Joint 

Stipulation for Order of Dismissal With Prejudice, and being otherwise fully advised in the 

premises, it is  

ORDERED AND ADJUDGED that all claims, cross-claims, third-party claims, and 

fourth-party claims in this action are dismissed with prejudice, with the Court retaining 

jurisdiction to enforce the terms of the parties’ Settlement Agreement,  and with each party to 

bear their own fees and costs.  

DONE AND ORDERED in Chambers, at Monroe County, Florida this            day of 

April, 2012. 

 
__________________________________ 
 LUIS M. GARCIA 

CIRCUIT JUDGE 
 

Copies furnished to: 

All counsel of record 
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