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Council Communication 
 
 
 
 

 
 

To:    
 

Mayor and Village Council 

Through: 

 

From: 

Edward Koconis, AICP, Village Manager 

 

James White, Esq. 

Village Attorney’s Office  

 

Date: 

 

March 8, 2012 

SUBJECT: 

 

Proposed Village Settlement Offer Regarding F.S. Section 70.001 Bert J. 

Harris Act Claim By Mr. Graham Glynn  Related To 75831 Overseas Hwy 

 

 

 

Background:  

 

I.  Bert J. Harris Act Claim 

 

On September 23, 2011 the Village received notice pursuant to the Bert J. Harris, Jr., Private 

Property Rights Protection Act (the “Bert J. Harris Act”), Florida Statute, Section 70.001 of a 

claim under the Act for the Village’s inordinate burden, restriction, and limitation on the subject 

property by denying the existing use and reconstruction of a non-conforming dock. (See Exhibit 

A)   

 

The Bert J. Harris Act, created in 1995 by the Florida Legislature, created a new cause of action 

for an aggrieved property owner who demonstrates that specific governmental action 

“inordinately burdens” their property and further supplying a remedy where the governmental 

action falls short of a constitutional taking.   

 

Pursuant to Section 70.001(4)(a), Florida Statutes, a property owner seeking compensation must 

present, at least 150 days prior to filing an action in circuit court, a written claim to the head of 

the governmental entity along with a bona fide, valid appraisal that demonstrates the loss of the 

fair market value to the property. (See Exhibit B) 

 

Section 70.001(4)(c), Florida Statutes, requires the Village to make a written settlement offer 

during the 150-day notice period, unless extended by the parties.  In this instance, the parties 

have agreed to extend the statutory notice period in order to reach an amicable settlement of this 

Bert J. Harris Act Claim.  Specifically, subsections (1)-(11) provide eleven options available to 

the Village Council in consideration of any proposed settlement offer. 
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It is important to note that Section 70.001(5)(c)(1) provides for reasonable costs and attorney 

fees incurred by the property owner, from the Village, if the property owner prevails in the action 

and the court determines that the settlement offer did not constitute a bona fide offer, which 

reasonably would have resolved the claim, based upon the knowledge available to the Village.  

Likewise, Section 70.001(5)(c)(2) provides for the same reasonable costs and attorney fees 

incurred by the Village. 

 

 

II. Subject Property 

 

The subject property is located at 75831 Overseas Highway, Islamorada, FL Oceanside 

(Atlantic) on Lower Matecumbe Key.  The property is zoned Residential Estate (RE) and has a 

Residential Low (RL) Future Land Use Map (FLUM) designation pursuant to the Village’s 

Comprehensive Plan. The property is an approximately .87 acre site, and is currently developed 

with a single- family dwelling unit constucted in 1969.  (See Exhibit C)  

 

The 1993 property record card indicates the original dock was built in 1973, however, the 

Village is unable to locate or verify any building permits issued or associated with the original 

dock.   Additionally, in 1993, the County approved and issued an after the fact building permit in 

relation to a code case permitting the repair of the damaged dock. Village records further  

indicate that the previous existing dock was destroyed during Hurricane Wilma in October of 

2005. 
 

 

 

III.  History of Permit Applications Regarding Proposed Dock Construction 
 

On February 25, 2008, Mr. Glynn applied for a dock permit (Permit # DKR200800237).  Staff 

issued a letter dated February 25, 2008 stating deficiencies in the proposed plans.  Staff 

eventually denied the permit due to the proposed development’s noncompliance with the Village 

Comprehensive Plan and Land Development Regulations (LDRs).   

 

On February 10, 2009, an Application for Dock Length Variance (AV 09-02) was submitted to 

the Village for the property.  A letter was sent to the applicant dated March 27, 2009 that 

summarized Staff’s decision regarding a DRC meeting.  The letter requested site plan alterations 

and further documentation in order to comply with Village LDRs.   

 

Staff advised the applicant via letter dated July 30, 2009 that the requested corrections and/or 

documentation were never submitted to the Planning and Development Services Department.  

The letter stated that after 20 days from the date of the letter, the application would be closed.  

Subsequently, the application expired August 20, 2009. 

 

On November 30, 2010, the applicant applied for a “dock repair” (Permit # BLR201001120) for 

the construction of a dock at the property.  Staff reviewed the application and noted that the plans 

were the same plans that were previously submitted with the Administrative Dock Length 

Variance Application (AV 09-02).  On January 10, 2011, Staff sent a comment letter to the 

applicant stating the application was incomplete and did not comply with LDRs. 
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On February 14, 2011, Staff advised the applicant that Permit # BLR201001120 could not be 

approved, as it was inconsistent with the Village Comprehensive Plan and LDRs. 

IV.  Applicable Village Comprehensive Plan And LDRs 

 

Comprehensive Plan Policy 1-2.2.5 and LDR Section 30-735(7) provide that non-conforming 

uses that have ceased operations for one (1) year shall be discontinued and any subsequent use or 

structure shall conform to the current zoning regulations.  

Comprehensive Plan Policy 5-1.2.6 and LDR Section 30-1550(e) provide the maximum length of 

docks is limited to 100 feet.  

Comprehensive Plan Policy 5-1.2.5 and LDR Section 30-1547(e)(1) regulate the minimum water 

depth requirement at the terminal end of the docking facility as a minimum of four (-4) feet mean 

low water with contiguous access to open water. 

Comprehensive Plan Policy 5-1.2.13(10)(d) and LDR 30-1550(g) prohibits an administrative 

variance procedure for docks on Lower Matecumbe Key.  

 

 

 

Analysis:   A proposed settlement offer and related agreement will avoid the expense and delay 

of lengthy litigation and allow the Village and Mr. Glynn to resolve the pending Bert J. Harris 

Act Claim on an amicable basis.     

 

Budget Impact:  The proposed settlement offer and related agreement would alleviate the costs 

and expenses associated with lengthy litigation.  

 

Staff Impact:  None  

 

Recommendation:  Pursuant to Section 70.001(4)(c), Florida Statutes, the Village Council is 

authorized to make a written settlement offer to Mr. Glynn to address the pending Bert J. Harris 

Act Claim.  Staff recommends that Mr. Glynn be allowed to re-apply for and pull a building 

permit for the replacement of the non-conforming dock located in the same foot print and 

specifications that previously existed prior to destruction by Hurricane Wilma in 2005.  In 

addition, both DEP and ACOE approvals and/or permits shall be required prior to issuance of a 

Village building permit.  

 

In order to implement a proposed settlement offer based upon staff’s recommendation will 

require the parties enter into a subsequent settlement agreement.  Additionally, Section 

70.001(4)(d)(2) requires circuit court approval of the proposed settlement agreement to ensure 

that the relief granted protects the public interest and is the appropriate relief necessary to 

prevent the governmental regulatory effort from inordinately burdening the subject property.   

 



 



                                            Exhibit "A'
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